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prove all elements of a crime, even ke 
ments the defendant does not dispute. 
Accordingly, evidence relevant to isi 
disputed elements is admissible.” 2 
WI 110 at J 121. Second, Wallerman 
stipulations contravened the policy 
supporting the “greater latitude rule 
for the admission of other acts evi- 
dence in child sexual assault cases, 
2002 WI 110 at J 122, Third, the con- 
ditional nature of the Wallerman stip- 
ulation violated the principles set forth 
in case law authorizing “status” stipu- 
lations (e.g., the defendant’s status as 
a convicted felon in a firearms case). 
2002 WI 110 at JJ 124-128. In partic- 
ular, the court was troubled by the 
conditional nature of the Wallerman 
stipulation which permitted the defen- 
dant to say, “I concede that the touch- 
ing of an intimate body part was inten- 
tional, if it occurred.” See 2002 WI 110 
at J 129. See generally the discussion 
of stipulations, especially regarding 
“status” offenses, at § 403.1, 
State v, Rosenfeld, 93 Wis 
325, 286 N.W.2d 596 (1980) (os 
lapse between the other act and the 
crime charged not fatal to 
admissibility: “the decision to bar evi- 
dence on grounds of remoteness is a 
matter within the sound discretion of 
the trial court, Remotenesg in point of 
time does not necessarily render evi 
dence irrelevant unlegg the lapse yE 
time is 80 great as to negate all rati p 
nal or logical connection betwee f 0- 
fact sought to be pro n the 
proven and the eyi- 
dence offered to prove it.”); Sim 
State, 83 Wis, 2d 494, 266'N. Wad ony 
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to kill the victim four months prior 
the murder was not so remote that it 
natituted an abuse of discretion to 
Cait it); Hart v. State, 75 Wig, 2d 
371,386, 249 N.W.2d 810, 816 (1977) 
(vehicular homicide conviction Te- 
versed because of the erroneous intro. 
duction of evidence concerning defen. 
dant’s reckless driving prior to the 
accident, especially testimony about 
defendant's speed, tailgating, and his 
failure to stop at an intersection some 
12 miles from the accident site: “[T}he 
most important factor in determinin 
the admissibility of conduct evidence 
prior to the accident is the degree of 
probability that the conduct continued 
until the accident occurred. Speed may 
be quickly changed, as may position 
on the highway. However, intoxication 
or drowsiness are likely to persist 
much longer, and evidence of such 
conditions many miles or minutes 
before the accident may be proper,”), 

: See also State v. Rutchik, 116 
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idence of prior burglaries, bearing a 
distinctive modus operandi, were ad- 
missible to show an intent to steal rel- 
ative to another burglary charge in- 
volving strikingly similar 
circumstances; held that a two year 
lapse between the prior acts and the 
charged offense did not render the evi- 
donee fatally remote, and that periods 
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when confronted with a swirl of other incidents. “Unfair prei 
dice” is not a talisman that substitutes for the fact-intensive 
analysis compelled by Sullivan, The nature and degree of preju- 


properly balanced the remoteness in N.W.2d 867 (Ct: App. 2007) (applying 
time against the similarity of the the Sullivan test where defendant was 
conduct in question). charged with sexually assaulting a de- 

3h g., State v. Payano, 2009 WI velopmentally disabled adult by insert- 
86, 320 Wis. 2d 348, 1 69, 768 N.W.2d ing a toilet plunger into his anus; held 
832 (2009); State v. Fishnick, 127 Wis. that the trial court properly admitted 
2d 247, 261, 378 N.W.2d 272, 280 (1985) pornography found on defendant’s 
(“But the legal prejudice of which we computer that depicted similar acts: 
speak here is the potential harm in a “As for the danger of the jury finding 
jury's concluding that because an ac- Normington guilty simply because it 
tor committed one bad act, he neces- was revolted: by the pornography he 
sarily committed the crime with which viewed, we first observe that having a 
he is now charged. [citation omitted] A sexual interest in the pornography is 
trial court must determine whether a less, not more, disturbing than insert- 
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the form of limiting the number of witnesses and restricting their | idence’s 
testimony by excluding inflammatory or extraneous details. Other “to conv 
act evidence normally should be accompanied by an admonitory him to` 
or limiting instruction precisely because the evidence is being argume 
introduced for only a limited purpose.” Wis. Stats. § 901.06 ae 
provides that such an instruction should be given upon request . ae 
by either party.” Limiting instructions are useful because they acq 
“can go far to cure any adverse effect attendant with the admis- 
606 State v. Johnson, 184 Wis. v. Evers, 139 Wis. 2d 424, 449, 407 | anne 
2d 324, 353, 516 N.W.2d 463, 473 (Ct. N.W.2d 256, 267 (1987) (“. . . caution- n 
App. 1994) (Anderson, J., concurring). ary instructions reduce the risk that ay 
ZSee State v. Davidson, 2000 WI the jury would find Evers guilty simply ap 
91, 236 Wis. 2d 537, 613 N W.2d 606 because he was a ‘bad person’ who had aga 
(2000) (observing that the stipulation previously committed crimes. Had the gas Ton 
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§ 904.03. The supreme court 


tated that the proffered other act evidence cle j 

hi step because the danger of unfair prejudice pra ed es 
igence’s probative value. In particular, the jury would be likely 
«o convict the defendant because the other acts evidence showed 
him to be a bad man.” The supreme court rejected the State's 


argum 


ents to the effect that the risk of unfair prejudice was 


minimal. Neither the limiting instruction nor the defendant’s 
acquittal on two counts provided adequate guarantees against 


CT 


der the prosecution to avoid making a 
character/propensity argument. See 
§106.1. Where opposing counsel fails, 
however, to request such an instruc- 
tion, or deliberately waives the right, 
the appellate courts may find that any 
error in the evidence’s admission was 
also waived. E.g., State v. Bettinger, 
100 Wis. 2d 691, 699, 303 N.W.2d 585, 
589 (1981), opinion amended on other 
grounds, 100 Wis. 2d 691, 305 N.W.2d 
57 (1981); Lievrouw v. Roth, 157 Wis. 
2d 332, 459 N.W.2d 850 (Ct. App. 
1990); State v. Normington, 2008 WI 


App 8, 136, 306 Wis. 2d 727, 744 


N.W.2d 867 (Ct. App. 2007) (where 
defendant declined the judge’s offer to 
give a cautionary instruction, “he can: 
ee ae a reversal on the ground 
resid was a danger of unfair prej- 
aia in extent the instruction 
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; moreoyer, defendant's argument 
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qa, State v, Sullivan, 216 Wis. 2d at 
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N.W.2d 488 (Ct. App. 2001) (where the 
defendant was charged with murder- 
ing a young child, the trial judge read 


‘a cautionary instruction three times, 


which ameliorated the risk of unfair 
prejudice arising from proof that the 
defendant had abused other children 
in his care). 

2 crate v. Sullivan, 216 Wis. 2d at 
q 66-67 (“Although cautionary instruc- 
tions reduce the risk that a jury will 
find an accused guilty simply because 
he or she is a bad person, in this case 
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‘sed at trial. They are discussed below. NES ie 


5 404.702 The “doctrine of chances” 


One thread running through many of the c is “ ctri 
ofchances.” The doctrine embodies Yne idea that fu eoean 
an event occurs, the more likely it was produced by deliberate 
human activity and the less likely it was a chance occurrence.’ 
For example, a gun might be accidentally discharged on one occa- 
sion, but if it is fired three times on the same day it is more likely 
(although not certain) that the final discharge was intentional.’ 
The doctrine of chances demands that the events be substantially 
similar to one another. Their frequency and similarity are mat- 
ters resolved on a case-by-case basis.° 

Usually, the doctrine of chances is not itself a ground for admis- 


et al, Federal Practice and Procedure, cussed in State v. Sullivan, 216 Wis. 
N.W.2d 30, 38-39 (1998), 


Byidence § 5240 (2d ed.) (“The use of 2d 768, 576 
labels rather than analysis has some- which relies on much of the authority 
| “reasoning that can discussed in the notes below. 

sed „as patent evasions of 2State v. Sullivan, 576 N.W.2d at 
the exclusionary rule. Rather than 38, at 749 n.18, citing US. v. Hille 
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Evidence to Prove Intent, 45 Hofstra 
L.Rev. 851 (2017). 
‘The doctrine of chances sche 
extensive attention in State v. Evers, 
139 Wis. 2d 424, 437, 407 N.W.2d 256, 


262-63 (1987): 


Wigmore explains that intent in- 
volves knowledge, hostile feeling, or 
“the absence of accident, inadvertence, 
or casualty—a varying state of mind 
which is the contrary of an innocent | 
state of mind... .” See 2 Wigmore, 
Evidence, sec. 300, p. 238 (Chadbourn 
rev. 1979). He discusses in detail the 
theory behind the intent exception to 
the general prohibition on admissibil- 
ity of prior acts evidence. Such evi- 
dence is admissible, he states, because 
of the “doctrine of chances . . . [the 
idea] that an unusual and abnormal 
element might perhaps be present in 
one instance, but that the oftener simi- 
lar instances occur with similar results, 
the less likely is the abnormal element 
likely to be the true explanation of 
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same object, A) excludes the fair pog- 
sibility of such an abnormal cause 
and points out the cause as probably 
a more natural and usual one, i.e., a 
deliberate discharge at A. In short, 
similar results do not usually occur 
through abnormal causes; and the 
recurrence of a similar result (here 
in the shape of an unlawful act) 
tends (increasingly with each in- 
stance) to negative accident or inad- 


'yertence or self-defense or good faith 


or other innocent mental state, and 
tends to establish (provisionally, at 


` least, though not certainly) the pres- 


ence of the normal, i.e., criminal, 
intent accompanying such an act; 
and the force of each additional in- 
stance will vary in each kind of of- 
fense according to the probability 
that the act could be repeated, within 
a limited time and under given cir- 
cumstances, with an innocent 
intent.” 2 Wigmore, Evidence, sec. 


_ 802, p. 241 (Chadbourn rev. 1979). 


The similarity of the prior acts to the 


charged offense is the crucial factor 
_ that makes other acts evidence proba- 
tive on the issue 


of a defendant's intent. 
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Evidence of custom, usage, or practice in 


a community, trade, 


or workplace is frequently used to 

ordinary care.' Although relevant to Ore ena of 
dence of custom or normal practice is not controlling Merete ihe 
custom itself may be unreasonable.” Often this evidence takes the 
form of an “opinion” by the witness, who is usually an expert or 
at least a lay witness with personal knowledge of the practice. 
Other acts are implicated when the witness testifies about specific 
instances of behavior that support (or refute) the custom. Evi- 
dence of customs bears an obvious affinity to “habit” and “routine 


practice.” Wis. Stats. § 904.06 is 


not applicable, however, unless 


the routine practice is limited to a particular organization as op- 


"See Iminkelried, Criminal 
Minds (see above). For example, in 
State v. Pankow, 144 Wis. 2d 23, 422 
N,W.2d 913 (Ct. App. 1988) the defen- 
dant was charged with the asphyxia- 
tion deaths of three children. Alleg- 
edly, she killed them while babysitting 
over a five-year period, The defendant 
taimed that the children died of natu- 
tal causes, The court held that the 
State properly introduced expert testi- 
mile er nstrating the statistical 

likelihood that all three children 
fied of natural causes while in defen- 
fants care, Pankow, then, represents 
ihe mathematization of the doctrine of 
noes as used to prove that a crimi 
a: ao) (asphyxiation) occurred, 


ection 404,703) 
nog be y, Daun, 218 Wis. 2d 


: E 4 G h 
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error occurred where trial court in- 
structed the jury on the “custom re- 
garding the practice of farmers regard- 
ing use of underground storage tanks 
in the 1970s”); Prill v. Hampton, 154 
Wis. 2d 667, 453 N.W.2d 909, 912 (Ct. 
App. 1990) (common practice of truck- 


ing industry). 
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nthe case law frequently speaks of the need for “similarity” be- lari 
tween the other accidents and the event being litigated. This ci 
“similarity” element is less a categorical requirement ae a rec- fen 
ognition that the relevance of other accidents usually hinges - out 
upon the doctrine of chances, discussed above. The degree of Sy 
similarity, then, turns on how the evidence is being used. When age 
prior accidents are offered to prove that the defendant knew or aa 
should have known about a defect, the need for similarity is not ca 
quite as compelling as when the evidence is used to establish the w 
defective condition itself or causation. The issue is simply re 
whether the defendant received adequate “notice.”* The courts tt 
are more demanding when the other accidents are offered to es- ae 
' í S oere A+ -aary Top 
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Evidence § 5274 (2d ed.) ` six days earlier was relevant to show p 
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nges fered to show the exi e evidence is prof judge on the 3, Vested in the trial 
ree of ous condition i silent ofa danger- a should be of whether the 
nale for the rule usation, The ratio- belay consideration admitted. The 
fel — cases, the jury is i is simple. In Buch: raction or prejüdic of undue dis- 
sad or [ the presence of a dayita ag infer from sare consumption ea tee or 
not a dangerous conditi idents (1) that ngsibauoy Iraak of “ed 
ish the Poo tn eookdecifetation aunt aif fil quote from Jones on this 
ima Oe the circumstarcomtind) n omitted] 393. stati ude the paragraph point 
ply the other accidents be conditions of ak big ti Nessie on page 
courts to the accid become less similar Evidence of : 
cident under consi ; other accidents or si 
to es- the probative force o onpider ation, PADR MEE Wa Iams Gade 
BDiceases “At th ce of such evidence ‘under similar con ditio same place or 
th x 1e same time, the. dan- stances m K ions and circum- 
ger that the evidence will b Pa ay be admissible to 
prejudicial remains. “ will be unfairly , the probability of the defect i pad 
he safe ds emains. “[T]he jury mi ~ tion, th of the defect in ques- 
? infer from evid jury might 1, that.the injury wa 
her fall “cident alor idence of the prio the defect and s caused by 
i t alone that ul aes Are), and that the person 
to show ditions existed freshazatiods:cons spine hte por aoi MOA hae 
a defec- z of the later Ta . and were the cause ~ One of the existence of the Brey 
| obliga- "gues ever. r accident without those is- While this court has held testi 
ae e pee pate ps been proved.” I[cita- _ as to other persons fallin pha eee 
dial eek he In addition, the costs—in . floor inadmissible as alent coll teral 
eer rit ROE , distraction and, possibly, »-matters and not proving he denisi 
Wi by Sal -resulting from such evi- character of a dance floor, here, where 
is. 2d e also may wei h agains the issue revolved ar k 
BO maJ against ound whether 
widence substantial identity of the cir- “could cause burns, and where both wite 
how no- es is roven, the admissibil- _ nesses, for appellant and respondent, 
iility act- dence lies within the A acer agree exposure 
; ; ordinar e had not ca 
en „the confus- would find no abuse 
tere CEK trial court's 
ividence i issible tes 
it is re- d] "g owen burned on 
yjury OF betray * gigame concrete 
sndant’s ft = ading Wisi is for uam 
ituation | vag Coy B ini ao claim 
iccident, 262-6 in determining 
3 ces iy Bad yeI , been abused.) 
ibly 1e88 a Netzel 61 Wis. 
d wher ; 
w erta it 262-63 (noten 
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fe to the discretion of the trial 


Admission of the A AREEN used to establish a character trait 


court. The evidence cannot 
for negligent behavior 0 


§ 404.705 Absence 

The absence of oth 
“other acts,” may be re 
ety of ways.’ Such “nega 
party had no notice of a pr 


š as no F 7 
was not defective, or that Ae E a negative is seldom 


defect and the damages. 


straightforward. In effect, the propo 


119 Wis, 2d 129, 150, 349 N.W.2d 466, 
476 (1984) (in an action against a 
telephone company for injuries caused 
by the improper grounding of a tele- 
phone, the trial court properly admit- 
ted ten other incidents of similar 
character: “As plaintiff points out, the 
similarity between the ten accidents 
and the facts of the instant case is 
obvious. All ten phones were improp- 
erly grounded and hit by lightning 


which resulted in injury to the user of 


the phone. All of the phone installa- 
tions were those of [the defendant].”); 
City of Franklin v. Badger Ford Truck 
Sales, Inc., 58 Wis. 2d 641, 207 N.W.2d 
866 (1973) (product liability action 
brought by city against the seller and 
the manufacturers of the chassis and 
the wheels of a fire truck for damages 
incurred when the truck tipped over: 
“Evidence that like products were 
freer from, or were subject to, defec- 
tive or injurious condition ig generally 
admissible, But considerable discre- 
tion is ‘necessarily yortag, in trial 
judges on the question o “whether 
introduction of such evidence would 
4 action, undue con- 
sumption of time or undue (atone: 
tion of entirely collateral issue O 
the facts here, we find no abocon 
discretion by tho trial eono sree, 0! 
omitted), "7° trial court,”) (notes 
6 A eR i 
MecCor ne 
(7th ed,), HK on Evidence § ao, 


1 GEAR Sad 
“McCor i i an 
(7th ed.) (iscussing the 
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r for due care. 


a r, put differently, the lack o¢ 
e ? 


levant to negl 


i idence ( Lt 
Eablet that the product or condition 


igence or liability in a varj. 
» may demonstrate that the 


causal nexus between the 


nent must convince the trier 


cisions and arguing against a “broad 
proscription” of “evidence of an 
accident-free history”: “When the ex- 
perience sought to be proved is so 
extensive as to be sure to include an 
adequate number of similar situations, 
the similarity requirement should be 
considered satisfied.”). 

7See D.L. by Friederichs v. 
Huebner, 110 Wis. 2d 581, 329 N.W.2d 
890 (1983) (products liability action 
sounding in negligence and strict li- 
ability; the defendant manufacturer 
complained that the trial court erred 
by excluding evidence of the good 
safety records of similar products: “Ev- 
idence denying the happening of an 
event has been called ‘negative evi- 
dence,’ and is, as Huebner Implement 
argues, admissible. That the evidence 
negates the occurrence of an event, 
such as evidence that there was no 
hole in the highway, or that there were 
no similar accidents with similar wag- 
ons, rather 


On eemamaliae AND Is Limrrs 


p 


ever ha 
Pen a whole Jot” r alternatively 


jaintif’s numerator), 
Phe doctrine of conditional relevance 
e forward with sufficient eviden 4 


peaso 


wit 


analyze information about the com 
ased, and any problems they RARER S products, how they are 


e. 
§ 404.706 Other sales 


Proof of a property’s value oft 
“omparable” sales.’ In some pases errr rel i 
sales by calling witnesses with firsthand rnowledgee ibe 
introducing documents establishing the property’s simile it rth 
the one in question and its sale price. In other cases ree Natt 
rable sales serve as the bases of an expert’s opinion.” aan j 
event, the cases reflect that courts will closely ekaine sadenia 


3See Glassey v. Continental Ins. reviewed the files of the Customer Ser- 
Co., 176 Wis. 2d 587, 500 N.W.2d 295, vice Group and the Product Complaint 
303, Prod. Liab. Rep. (CCH) P. 13499 Notice forms they maintained. He 


(1993): reviewed the record system where all 


; DeVilbiss employees and distributors 
Evidence that there were no similar are trained to fill out accident report - 
accidents or claims involving a product forms if they hear about an accident 
is “negative evidence” and is 


involving a DeVilbiss product. He re- 
admissible. D.L. v. Huebner [see 


viewed all the litigation files of 
above]. “To be admissible, however, the DeVilbiss. He interviewed engineers, 
witness must be in a position to testify sales people and field staff to determine 
on the basis of personal knowledge or 


if they had ever heard of a similar 
experience that the event did not accident. Bell.was in a position to know 


if other accidents had ever been re- 


occur” Id, The event in this case is the Vege 
reporting to DeVilbiss of other ac- ported to DeVilbiss. 
tidents or claims involving its spray [Section 404.706] 
ie bi ‘gee McCormick on Evidence 
DeVilbiss established an adequate  & 199 (Tth ed.). 


ion that Bell was in a position 
to know if any other accidents or claims 
{nyolying its spray were reported 


i DeVilbiss, Bell was the Product 


Administrator at DeVilbiss and 


had been with the company since De- 


cember of 1979, Bell testified that after 


he learned of the Glassey accident, he 


Performed an investigation to deter- 
mne if any other similar accidents 
ere eyer reported to the company, He 


-°See Milwaukee Resous Mission, 
` y, Redevelopment Author 
Apan of Milwaukee, 161 Wis. 2d 4ta 
468 N.W.2d 663, 667 (1991) (eminen 

in case discus 

dp MaR arable Anite to prava VEN 
along with testimony ae 

' ourt also discus 

exper PaA od with finding compara 
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§ 404.706 


of other sales for thei 
tion of their similarity 
eases hold that evidence 
authority are inadmissible t 


proof of unaccepte 


ble sales figures with respect to “spe- 
cial use” property); Hoekstra v. 
Guardian Pipeline, LLC, 2006 WI App 
245, J 16, 298 Wis. 2d 165, 726 N.W.2d 
648 (Ct. App. 2006) (consolidated ap- 
peal of three cases arising from con- 
demnation proceedings in which 
Guardian Pipeline condemned parts of 
the owners’ property to obtain ease- 
ments for a natural gas transmission 
line; held that the trial court erred 
when it excluded expert testimony 
regarding the after-takings value of 
each property where the experts relied 
on factors other than comparable sales 


data; case law established that “while 


comparable sales may be the ‘best evi- 


dence’ of the fair market value of prop- 
erty immediately after a taking, it is. 


by no means the only admissible evi- 
dence of fair market value”; thus, the 
Owners’ experts properly relied on 
other admissible evidence (e.g., poten- 
tial uses, “fears,” and “stigma” at- 
tached to pipelines)); Alsum v., 
Wisconsin Dept. of Transp., 2004 WI 
App 196, 276 Wis, 2d 654, 689 N.W.2d 
68 (Ct. App. 2004) (eminent domain 
case involving farm property; the court 
discusses comparability” and de- 
mands greater similarity when the 
are used as substantive 
value than when they are 


t dation for an expert’s 
opinion”); Calaway v, Brown Coun 
202 Wis. 2d 736. 5 County, 
811-14 Cisy App. 1996 


558 N W.2d 80 
6) (extensive 


ip “oom arability, s 
a +0 the property in question. Thus, the 


of voluntary sales to d condemnation 
o establish fair market value,’ as iş 


d offers to sell at a given price." Wis. Stats, 
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” which in turn is a fune. 


ing Wis, Stats. § 32.09 and holding 
that “under the laws of Wisconsin, 
when there is factual dispute regard. 
ing whether project influence existed, 
it was the proper exercise of discretion 
to admit the evidence of comparable 
sales for the jury to consider, and pur- 
suant to a jury instruction to follow 
the project influence rule.”). 


3pinczkowski v. Milwaukee 
County, 2005 WI 161, 7 25, 286 Wis. 
2d 339, 706 N.W.2d 642 (2005) (trial 


„court properly excluded evidence of the 


sale prices of adjacent properties be- 
cause those very sales were made to 
the same condemning authority that 
was acquiring property for an airport 
expansion project). 


4p: : j 
Pinczkowski v. Milwaukee 


k 


gned by Pinczkowski, it was 


ng unclear whether Hertz 
wski had a meeting of the 
en as to this non-binding 
Aent, the autt court apiy 
d the letter as specula 
1 ated aa an of- 
V, State, Dept. 


$ 


a *BSERESBRERSS | 


er STe) wA 


wot 
~ 
r 


i 


mates of value, The adjacent property 
sales were inherently unreliable indi- 
cators of market value and, in that 
Sense, not comparable sales, Allowing 
evidence of the properties’ sale prices 
would have been practically certain to 
ontuse or mislead the jury. Likewise, 
se of their inherent unreliability 

® an indicator of market value, such 
y Sanpot constitute facts or data of 


i type reasonably relied upon by ex- 
i in the field in forming opini 


0.. 2A) five - Í .”); Arents v, 
94 4 005 WI App 61, J24, 
173, 696 N,W,2d 194 (Ct, App. 
yy “~ndemne i on procee ng, 
al court properly excluded 
ence on valuation based on 
trial court con” 


ey: 
‘survey was speculative, the 


ta Coa ee 288 SE A wig he 
OE, i ge Seo 
5 no ma Si k A O 
n SOR x ¢ r, + gk 
© PS > jag oe 
INCE en AND ITS Limits 
ine. 07.03 permits experts to ba ii $ 404, 
the Fagence, provided it is of a type Ons even on | i 
ion in drawing inferences, Mi reasonably r inadmissible 
urts closely scrutinizi Onetheleg hed q 
H is the ree) Ae mizing sur 8, here t pon 
se's analysis is founded Veys to en 00 one find 
"igs a helpful, relevant opinion; A lable, similar q the ap- 
1] likely result in exclusion of th awed survey m ata that 
ing are cases in which a ju ry di © survey evidenc ethodolo 
in, relies on its Own common senen pards the experts! Finally, 
rd- jury that it is not bound by e a indeed, a jury we opinions 
ed, on its common knowled pert opinion tèsti ay Instruct 
cy erket value” in a cond ge and experience in detann and ma 
dle m emnation case.’ n determining fair 
ar ` J ee ¥ 
5 404.707 State of mind in civil case 
Most civil litigation involves bhiectie 
; : e 
gt such as negligence. The crux of the matte eae of conduct 
ki Spero not the particular 
al *Pinczkowski v. Mi 
. Mil 
ry County, 2005 WI 161, q 39, eae data gathered by the survey was not 
e- 24 339, 706 N.W.2d 642 (2005) Guhieré properly connected to market data, the 
~ Ee aaiteioperlyiencludied:evidente survey was irrelevant because the 
it of the sale prices of adjacent proper- questions failed to consider certain 
t ties because those very sales were PEN features of each house affected 
made to the same condemning author- y the pipeline, the data was irrele- 
è ity that was acquiring property. for an ne because it did not poll the percep- 
£ airport expansion, these same factors sous of home buyers in 1999 but in 
) precluded her expert from reasonably 02, and the survey questions in- 
É relying on those same sales under vaded the jury’s province by asking 
i §907.03: “it makes no difference questions that go directly to issues to 
i whether Pinczkowski sought to offer be determined by the jury (the fair 
i evidence of the sale price for the adja- market value of the properties). The 
i cent, properties directly or whether ane trial court closely examined Peltier’s 
i sought to have her appraisers rely on Survey instrument and its results and, 
s those s as a basis for their esti- after careful consideration, determined 
; Opet it was not relevant.”). 
L 


fGeise v. American Transmission 
Co. LLC ex rel. ATC Management Inc, 
2014 WI App 72, {| 113-17, 355 Wis. 
2d 454, 853 N.W.2d 564 (Ct. App. 2014) 
(in a condemnation case, the jury’s 
finding on the property’s value was 
though it exceeded those 


b erts on both sides; & 
offered by exp Leet 


mony and was free 


the bases underlying thon a 


“ ecise figures 
The Pe that 
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party's subj 
would have ; 
substantive law W1 
state of min 
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put what a reasonable person 


reumstances. Occasionally the 


f of a party's actual (subjective) 


0 
guch as intent, knowledge, or 


; time 
data particular ims require proof of the defendant's 


; ` clai i 
malice.’ Punitive damag® e ripe for other act evidence becauge 


e ious behavior, 
of the 


that justifies such 


damages.” More- 
o germane to the purpose of 


` e 
over, other acts of paion Aoa balancing test'has been held 


ently, on punitive damage 
against the defendant for 


it 


[Section 404.707] 

‘yw. v. B.B., 2005 WI App 125, 
qq 21-24, 284 Wis. 2d 493, 700 N.W.2d 
277 (Ct. App. 2005) (discovery dispute 
in a case where plaintiffs sued defen- 
dant doctor who allegedly performed 
unnecessary digital-rectal examina- 
tions during a “pre-employment physi- 
cal”; held that under substantive tort 
law the doctor’s sexual orientation as 
well as his subjective intent and mo- 


ery into other acts related to these is- 

sues was not permissible; nonetheless, 

discovery could proceed to determine 

whether admissible evidence existed 

as to other issues, such as whether the 

doctor was previously sanctioned for 

similar conduct or whether he had a 

“habit” of performing medically unnec- 

essary prostate exams), 

2?Mucek v. Nationwide 

Communications, Inc., 2002 WI App 

60, JI 38-43, 42, 252 Wis. 2d 426, 643 

N.W.2d 98 (Ct, App. 2002) (upholding 
é the admissibility of other misconduct 
evidence on a punitive damages claim 

by a business customer against NCI, a 

long-distance telephone service: held 

NCI’s shoddy treatment of other cus- 
; tomers as well as complaints filed with 
another state’s attorney general’s of- 
fice wane PORANI admitted for the 
2 purpose of demonstrating the egre- 
2 giousness of NCI’s conduct”), Smith v. 
; cs Golde, 224 Wis, 2d tye 592 N,W,2d 


287, 294 (Ct. App, 
State, § Phy spe eps DE ed 
hy the defen 


prior batteries committed - 
dant were properly admitted to prove 
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when considering th 


purposes 0 


eir admissibility. Put differ- 
other act evidence offered 
f demonstrating the defen- 


punitive damages: “It is self-evident 
that the greater the number of abusive 
incidents, the greater the need for 
deterrence and, correspondingly, an 
award. calculated to achieve that pur- 
pose. =: A history of assaultive be- 
havior can support an inference of ei- 
ther intent to harm or that a defendant 
acted maliciously on a specific occa- 
sion.”); Lievrouw V. Roth, 157 Wis. 2d 
332, 459 N.W.2d 850 (Ct. App. 1990) 
(evidence of defendant’s earlier convic- 
tion for drunk driving admissible on 
punitive damages claim “in order to 
show that she was aware of the danger 
of driving while intoxicated”); Anello v. 
Savignac, 116 Wis. 2d 246, 342 N.W.2d 
440, 15 Ed. Law Rep. 556 (Ct. App. 
1983) (battery action by teacher 
against student and his parents for 
failure to control him, trial court acted 
within its discretion in admitting evi- 
dence that the student was involve 
in five prior fights as probative of his 
malicious intent under a punitive 
damages claim; the court. instructed 
the jury that the evidence was receiv 
relative only to the student's intent 
and not to establish the likelihood 
he assaulted the teacher); Christiansot 
v, Lease Associates, Inc, 87 Wis. 24 
128, 278 N.W.2d 776 (Ct. App 1978 
(suit for treble damages resulting from 
falsification of an automobile odomete: 
statement where defendant claimed 
mistake,” trial court properly exe: 
cised its discretion in admitting °° 
dence of another discrepancy in & dif- 
ferent odometer statement issued by 
dant on the same date). 


gyipENCE—RELEVANCY AND Ing Limits 


« ` »” i i 
dant's atone pochavior 18 admiggip 
viet Aint the d e Sulliva tes ha Once it ig 
aort with the une of, A 4 Unfair pret a PPA 
mages claim.” men evidence in the ei PY does not 
icati ext ein 

Bening. SS Of the rule mirro 0f a Punitive 
È EN when nets Which grapple the consideratio 
pr t to the punitive ip intent, knowlan many of the 
a eviderice must otherwinn ees exclusion discussed okle ; 
test.“ The few civil cases on Boira vith the thrbekis ove, other 
the criminal precedent Should be g P Sullivan, 


whenever th eii 
§ 404.708 Context SUBS are 


Courts have frequent] all 
provide “context” or “ba oes ene of other act evi 


“See J.W, v. B.B., 2005 WI Ap 
125, J 43, 284 Wis. 2d 493, 700 N .W.2d 
277 (Ct. App. 2005) (applying Sullivan 
in a discovery dispute involving a case 
where plaintiffs sued defendant doctor 
who allegedly performed unnecessary 
digital-rectal examinations during a 
“pre-employment physical”); Mucek v. 
Nationwide Communications, Inc., 
2002 WI App 60, 9] 38-43, 252 Wis. 
2d 426, 643 N.W.2d 98 (Ct. App. 2002) 
a (discussing authority). 
j _ ‘See Meke v. Nicol, 56 Wis. 2d 
654, 661, 203 N.W.2d 129, 133 (1973) 
t and battery action arising out 
ofa shooting; held that the trial court 
erred in admitting letters written by 
defendant to his daughter; the let- 
ters were irrelevant as evidence of 
efendant’s intent to hurt plaintif 
{Yen though they reflected defendant's 
illfeelings” toward him; the cpu 
ce of defendant's character”): 
n 404,708] 2009 WI 
e State v, Payano, 201 
-104, 320 Wis, 2d 348, 768 


PPRA: n Ipful 
009) (“context” helpiu! 
SPA claiming self 


defense, shot a police officer while he 
executed a search warrant for drugs; 
held that the trial judge properly 
exercised her discretion in admitting 
testimony that just the day before a 
witness had observed the defendant 
packaging cocaine in that same apart- 
ment while armed with the same type 
of firearm used in the shooting; this 
other act rebutted the defendant’s 
claim of self-defense and allowed the 
State to present a more complete pic- 
ture of why they executed a search 
warrant in that apartment and why 
the defendant fired on officers, namely, 
to allow time to flush drugs down the 

ilet); - Hunt, 2003 WI 81, 
toilet); State v; Hunt, W.2d 771 
q 58, 263 Wis. 2d 1, 666 pies Ah 
(2003), (athervacts evidence admissa e 
for the purpose of patabliehing to the 
when it can pravide ingih HF on 

ique circumstan + 
uae agg ae an 


the victim and dru 


. it 
State V: phan, 504 (1983) (“Im cia 
340 N,W.2d tr pery plan must 
in the armed ro 931 
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S> al i tive to kill a competitor. The test, then, is 
= may explain his oy evidenti is not only helpful in understand. 
p whether the gesi but whether the evidence is necessary to 
Ra ing what se auety ay filling in otherwise misleading or confusing 
tae sis S und” or “context” are not talismans that guarantee 
RS a vesibility, especially when the “hackgroune WAVE des Pires 
hs ence that the defendant is a bad Pe a y cied in a 
EA the forbidden propensity inte i 
S ia esa Wis. Stats. § 904.04(2) to prove context should be 
E limited, however, to events distinct 1n time and place from the 
È charged offense. The rule does not apply where multiple crimes 
` are committed during a single “transaction” or where the bad act 


bas occurs at the same time as the offense, although § 904.03 is 


3 been the idea that, once the robbery 
a took place, they would escape with the 
; stolen goods and return to Madison. 
In order to establish that part of the 
plan included a successful escape 
F, which was to be effectuated at all 
~ costs, the state needed to introduce ev- 
= idence showing the defendant’s active 
participation in the events incident to 
the escape phase of the robbery. We 
S recognize that other crimes evidence 
I is admissible ‘[t]o complete the story 
i. of the crime on trial by proving its im- 
s mediate context of happenings near in 
` time and place.’ We conclude that the 
F Dane county shooting incident was 
> probative in that it explained the 
defendant’s role in the robbery and 
= escape plan.”); State v. Bettinger, 100 
r, Wis. 2d 691, 697, 303 N.W.2d 585 
| (1981), opinion amended on other 
Ea grounds, 100 Wis, 2d 691, 305 N.W.2d 
5 57 (1981) Goinder of charges case in 
= which court held that evidence of a 
Ta sexual assault was admissible to pro- 
; vide the context and motive for the 
bribery charge); Holmes y, State, 76 
3 Wis. 2d 259, 251 N,W.2d 66 (1977) (ev. 
is idence of the defendan 
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before the shooting that was similar to 
the murder weapon explained “the 
otherwise ambiguous comment, ‘I’m 
going to get my shit,’ and the otherwise 
ambiguous movement of Hereford 
leaning into his car”); State v. Peters, 
192 Wis. 2d 674, 534 N.W.2d 867, 875 
(Ct. App. 1995) (“The contacts were 
near in time, place and circumstances 
to Sarah’s subsequent abduction and 
attack and helped furnish the jury 
with a complete presentation of the 
facts.”); State v. Clemons, 164 Wis. 2d 
506, 476 N.W.2d 283, 285-86 (Ct. App. 
1991) (evidence of a theft admissible 
for a “complete presentation” and to 
provide the jury with background); 
State v. Bergeron, 162 Wis. 2d 521, 470 
N.W.2d 322, 825-26 (Ct. App. 1991) 
(defendant’s use of an alias admissible 


Was reve error for the trial 
aut) a gn relating 


LU 
death of the dec 


7. then, is 
derstang. 
essary to 
confusing 
uarantee 
an infer. 
tected in a 


hould be 


from the 
€ crimes 
a bad act 
104.08 is 


| Similar to 
ined “the 
nent, Tm 
otherwise 
Hereford 


v. Peters, 
1 867, 875 
acts were 
imstances 
iction and 
the jury 
on of the 
4 Wis. 2d 


i (Ct. App. 
imiasibl 


al 
40 
$ e 


other acts have been received 


A AEE ; 
state v. Wedgeworth, 100 Wis. 

gd 514, 302 N.W.2d 810 (1981) (testi- 
mony about guns found in defendant’s 
house during the execution of a search 
warrant targeted for controlled sub- 
stances did not involve other crimes or 
wrongs within the meaning of Wis. 
Stats. § 904.04(2)); Hammen. v. State, 
87 Wis. 2d 791, 799, 275 N,W.2d 709, 
713-14 (1979) (that part of a conversa- 
tion in which the defendant offered to 
sell someone drugs was not severable 
from his later threat to shoot his 
companion, since it dealt with an 
«integrated event”). 

See State v. Chambers, 173 Wis.. 
94 237, 256, 496 N.W.2d 191, 198 (Ct. 
App. 1992) (numerous assaults oc- 


curred during a three-hour. period and | 


all involved the defendant, his brother, 
and the victim). Hiv ji 


[Section 404.709] 
‘Hamm f amen y. State, 87 Wis, 2d 
191, 275 N.W.2d 709 (1979) (prior 
‘threat admissible to prove that the 
ant acted with a sneer 

hooting); Hart V, 
Wi f ; N.W.2d 


8 (1977) (evidence regarding 
1977) ae niles 


gence at t 


‘but evide | 
ng wit y 1⁄4 mile of the gcene 
i ‘the circum- 


ectly emph 

vidence is “unfai 

à i airly” i 

willfully,” or with a “depraved sate) ph 4 dant acted 
ligence. Nor is such evidence co; 

PE ndant s culpable mental state), 


t 


$ 404,709 


an element of a crimina Act evidence 
preadicial, the case law has hes offe may be used tg 


nse. And while 
undeni 
asized that the pis 


mens rea (the 
be relevant to 


See Stat 
App 135, 19 48-49, 58-54, 298 Wis, 2 
(af 20 N.W.2d 469 (Ct. App. 2006) 
rming defendant’s convicti 

three counts of homicide by hegia a 
operation of a motor vehicle; held that 
the trial court properly admitted evi- 
dence that she used marijuana along 
with potent cold medicine prior to the 
crash; although expert testimony could 
not “tie the level of THC detected in 
Schutte’s blood to a specific level of 
impairment,” the evidence nonetheless 
“tended to make it more probable that 
Schutte engaged in conduct that she 
should ‘have realized ‘created a sub- 
stantial and unreasonable risk of 
death or great bodily harm to another’ 
_ |. Thus, even though the State could 
not establish the precise level of 
Schutte’s impairment, if any, her deci- 
sion to drive her car under the extant 
road and weather conditions while (or 
shortly after) using a substance ca- 
pable of producing the effects the 
toxicologist testified to, was highly 
probative of whether Schutte should 
have realized the risks of serious harm 
to others that her conduct created. , 
for the danger of unfair praiudicn to 
Schutte’s defense from admitting | 
marijuana evidence, We doa io 
that the evidence was PREM’ ue, dis» 
Gchutte’s defense. AS We 
probable that ? 
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imi ct 
the criminal act 1 
„ranging discretion 


prove that 
ortunity to affect 


tor’s wide ; 
rovides an Op] 
the admissibility 
404.710 Plan or scheme 

i The use of other acts to 
produced difficulties, 
explain how the proffered 
stantial inference of con 
compounded because the statute 


fenses, Wis 


use 


WI App 227, J 49, 248 Wis. 2d 409, 636 
N.W.2d 488 (Ct. App. 2001) (defendant 
was convicted of first-degree reckless 
homicide in the “shaking” death of a 
young child; held that other act evi- 
dence showing that he had “burned” 
the victim in an earlier incident and 
had abused another child entrusted to 
his care was relevant to his reckless- 
ness, particularly his “awareness” of 
the risk of harm: “If the jury believed 
that Gribble inflicted Meggie’s [the 
other child’s] injuries, that is evidence 
that relates to a fact of consequence— 
Gribble’s awareness of the type of 
conduct that could cause great bodily 
harm to an infant.”); State v. Grande, 
169 Wis. 2d 422, 433, 485 N.W.2d 282, 
286 (Ct. App. 1992) (defendant charged 
with aggravated battery and kidnap- 
ping; held that the trial court abused 
its discretion when it excluded evi- 
dence that the defendant sexually as- 
saulted the victim across the border in 
Minnesota; the court found that the 
evidence was relevant to motive, in- 


unfairly” paaa ae 7 
cheered en it bel bord court also 


designed to limit tructions are 
and that the trial juage ny Prejudice 
detail that 


;” Be can control the — 
other chines inca are tout the : 
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itself 


‘ally when 4 
papon ani from the forbidden circum- 


duct from character. The problems are 


Stats. § 971.12 (1), raises many of 
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occurred.” In sum, the prosecy. 
in charging criminal offense 
the range of relevancy and hence 


of other act evidence. 


ghow the existence of a “plan” hag 


the proponent fails to 


governing joinder of criminal of. 
the same issues by 


25ee State v. Stank, 2005 WI App 
936, 37, 288 Wis. 2d 414, 708 N.W.2d 
43 (Ct. App. 2005) (where defendant 
was convicted of multiple drug related 
offenses, including keeping a drug 
house while armed; held that the trial 
court properly admitted evidence that 
police recovered ` firearms and 
“munitions-related publications” dur- 
ing their execution of a search 
warrant: “Contrary to Stank’s asser- 
tions, the weapons and publication ev- 
idence went directly to the ‘while 
armed’ element of the offense and were 
relevant for purposes other than de- 
monizing Stank’s character. Indeed, it 
was highly probative wholly indepen- 
dent of any negative character infer- 
ence. The presence of the guns, when 
juxtaposed with the publications, the 
flash suppressor, and the bulletproof 
vest struck at the core of the defense 
theory of the case. The jury heard evi- 
dence that hunters do not use flash 
suppressors and bulletproof vests. 
Moreover, it heard evidence that the 
Mac-11 to which the flash suppressor 
attached was not a hunting gun. This 
evidence suggested Stank intended to 
use the guns not, as he claimed, for in- 
nocent purposes like hunting but for 
violoni purposes, an inference bol- 
stered by the introduction of the publi- 
cations.”); State v, Pankow, 144 Wis. 
2d 28, 422 N.W.2d 913 (Ct. App. 1988) 
(a joinder case in which the defendant 
Was charged with three counts of kilk 
i y her ildren entrusted to her care and 
three deaths were by natural causes: 
hot criminal agency). ENAN 


e the defense claimed that all- 
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pmitting joinder of crimes 


' th 
jan,” or which are “connect, t a 
: ultiple “acts” arising out of 4 Ka Ogethar » 


§ 404, 
are Part of a « 710 


» J 4 Ww i 
cases exhibit two appro MON theme or ch involve 
The pp aches, Plan” 


d comes perilously close to permitu < Arst treats “nla, » 
ah ow criminal disposition, Win t ; pla 


l assault case 
‘ er act eyi 
e perceived need for such Proof, Tie : e 


well: being a “drug dealer” is not a “plan ms 


ach except in child sexua 
jatitude standard” invites oth 


W. e the “gra. 


The second approach, Which co 


some particular purpose,” Put different] 


[Section 404.710] 


‘State v. Salinas, 2016 WI 44, 
369 Wis. 2d 9, 879 N.W.2d 609 (2016) 
(upholding joinder of sexual assault 
and witness intimidation charges), 

‘State v. Goldsmith, 122 Wis. 94 
154, 757, 364 N.W.2d 178, 180 (Ct. 
App. 1985) (being a “drug dealer” is 
not a “plan”). The “greater latitude 
standard” is discussed in a separate 
section below. 


ice! 


ended the jury to reason that if the 
ndant has guns and stolen goods, 
is part of a bigger scheme to deal 
n heroin, and she is guilty of inten- 
nally aiding and abetting the deliv- 
heroin, The judge’s understand- 
and use of the terms scheme or 


a 


plained ag caus l 
which they are the aa aera plan of 
AARS ”) (notes omitted), 

ee also State y, 
2d 39, 590 N.W.2d 918, 926.97 rises 
(in a prosecution involving forged 
prescriptions, the trial court properly 
admitted other act evidence that en- 
compassed both a prior conviction as 
well as uncharged offenses of a similar 
nature in order to prove the defen- 
dant’s plan or scheme); State v. Pharr, 
115 Wis. 2d 334, 340 N.W.2d 498 (1983) 
(“general plan” to rob and escape at 
all costs); Haskins v. State, 97 Wis. 2d 
408, 412, 294 N.W.2d 25, 30 (1980) 
(“At trial, the state presented evidence 
in an effort to establish a ‘definite 
prior design, plan, or scheme’ to ap- 
prehend and kill Winters. Locating 
Winters was a necessary and in 
part of that design, plan, or scheme. 
The evidence Haskins claims eer 
wrongly admitted showed manhna 
the Haskin’s gang employing pe to 
and violent means inaano 
determine Winters’ wherea pel 

itted by mem 

acta were ComM kill Winters; the 
the conspiracy to aegis identi 
victims of the ae ters or another 
fied with either A the conspiracy 
robber, The acts an ion 


shared a common AIM 
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show that there was some specific overarching aeesive and that 


as intended to further that oal. The more restric- 
thaothari atin s closer to the standar definitions of olan 


tive approach hew 
ona be from the forbidden propensity inference.’ 


§ 404.711 Motive lisy aestion f 
“Motive” is defined as the cause or reason that moves the will 
and induces action; it helps explain why a person acted the way 
she or he did.’ Proof of motive always involves circumstantial ey. 
idence because motive itself is seldom an element of any crime, 
Rather, the proponent offers the motive as a basis for inferring 
other propositions, such as the actor’s identity, intent. or 


ons? [citation omitted] As such, evi- N,W.2d 722 (Ct. App. 2001) (reversing 
dence of the acts could be offered” defendant’s convictions for grabbing a 
under the exception to [Wis. Stats. 14-year-old boy’s penis in a health club 
§ 904.04(2)], allowing proof of plan,”). steam room, held that the trial court 

~~ State v. Cofield, 2000 WI App abused its discretion when it admitted 
196, J 13, 238 Wis. 2d 467, 618 N.W2d_ evidence of his 1992 convicti 
214 (Ct. App. 2000) (reversing multiple entering a home and fo dr Kiss 
first degree sexual assault and kidnap- year-old man as he sl m A 
ping convictions where the victim defendant’s moti 7 E uea leg e 
claimed she was raped at knifepoint the acts Hike THOR pean D Ie 
and the defense argued that the event erat ators a ubstantially dissimi- 
was a “dope date” during which the private b AES ae pocurred joe. 
vic cxchanged‘eax for drugs; held are e Ps room following an illegal 
that defendant’s acts of sexually as- th a the middle g£ the night, while 
saulting two other women at knife- giviçtim.was ieepingi 
past is the anil 19808 was not admis- [Section 404.711] 

prove plan or scheme e (‘State v. Fishni 

there was no evide ence “that ie tien 247, yee a asain 127 min: z 
acts were simply a step in a plan lead- , 378 N.W.2d 272 (1985) (“Motive 
ing up to [this assault)” and because 
there were “as ma y dissimilarities 
between the e wire Was 
harged offenses as there were simi- 
or ), State v, DeKeyser, 221 Wis. 

485, 585 N.W.2d 668, 673 
1998) (defendant , charg 


at 
()) 
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ynowledee.” Prosecutions for. « 


2admissible as proof o 
gite v, Hunt, 2003 WI 81, rea 
jg, 2d 1, 666 N.W.2d 771 (2003) 
other-act evidence properly admitted 
rove motive because purpose is an 
ement of sexual assault and motive 
js relevant to purpose; a defendant’s 
motive for allegedly touching or hay- 
jng intercourse with the victim is part 
of the “corpus of the crime charged 
and evidence relevant to the motive 
__, . fis] therefore admissible,”) (cita. 
tion omitted); State.v. Gray, 225 Wis, 
2d 89, 590 N.W.2d 918, 926-27 (1999) 
(in a prosecution involving forged 
prescriptions, the trial court properly 
admitted other act evidence that en- 
compassed both a prior conviction as 
well as uncharged offenses of a similar 
nature in order to prove the defen- 
dant’s motive). ite 
_ State v. Normington, 2008 WI 
App 8, 1 24, 306 Wis. 2d 727, 744 


N.W.2d 867 (Ct. App. 2007) (“Because 


inserting a toilet plunger into another 
person’s anus is an unusual thing to 
do, knowing why a person might be 
motivated to do such a thing is highly 
significant to deciding whether Norm- 
ington did it. A reasonable inference 
from the evidence that Normington 
_ Viewed pornography showing the in- 
n of objects into a person’s anus 
he found that practice sexually 
ing, A reasonable judge could 
de that this inference makes it 
probable that Normington would 
an object into Bob’s anus than i 
ə no evidence he had a sexual 
he insertion of objects into 
's anus,”); State v. Merto 
pp 47, 1] 43, eas A ae A 
pean ICT, OPR possessing 
who 


- 


d ofendant’s past acts and thinkin e Crimea” ; 
i oti 


event was a “dog 


3 8" iny 
B: “M tive” the 
80 extend to 


v. Meehan, 2001 
sa tat MA 8 a 
App. 2001) (reversing defendant’s 
Convictions for grabbing a 14-year-old 
boy’s penis in a health club steam 
room; held that the trial court abused 
its discretion when it admitted evi- 
dence of his 1992 conviction for enter- 
ing a home and fondling a 23-year-old 
man as he slept, as proof of defendant’s 
motive, intent, and plan: the acts were 
“substantially dissimilar”—“[t]he other 
act occurred in a private bedroom fol- 
lowing an illegal entry, in the middle 
of the. night, while the victim was 
sleeping”). State v. Cofield, 2000 WI 
App 196, 1 12, 238 Wis. 2d 467, 618 
N W.2d 214 (Ct. App. 2000) (reversing 
multiple first degree sexual assault 
and kidnapping convictions where the 
victim claimed she was rae ay the 
int and the gefen a ae) Seah 
TANIS l sed sex for drugs; 
the vitan fondant acts of sexually 
hae nt two other women Ai inis. 
point in the mid-19808 was Te 


ause “ther 
sible to prove Bio meee Cofield’s 


onnet r a 
vat on a ang 
th re is no evidence rool 

° vided, a re Nare ow 
M 
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a witness’s 
tion or parole status, 
explaining why its re 
character. Similarity is no 


motive are, in many instances, 
offense.® Their admissibility 1s pure 


Read, Comment, Put to the Proof: 
Evidentiary Considerations in Hate 
Crime Prosecutions, 89 Marq. L. 
Rev.453 (2005). : 
“See State v. Echols, 2013 WI 
App 58, JJ 18-20, 348 Wis. 2d 81, 831 
N.W.2d 768 (Ct. App. 2013) (in a pros- 
ecution of a school bus driver for sexu- 
ally assaulting a student, reversible 
error occurred when the trial court 
excluded evidence of the student’s 
school disciplinary records, which met 
all three elements of the Sullivan test: 
(1) they were offered to show the stu- 
dent’s motive to fabricate, not her 
character generally, (2) the records 
were relevant to the girl’s motive to 
fabricate (her checkered history at the 
school allegedly motivated her to ac- 


‘as.4 Motive may also arise fro 
bias although the proponent bears the burden ip 


levant apart from showing hig ba 
t necessary. Other acts offered to pr is 
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m a defendant’s Proba. 


dissimilar from the charged 
ly a function of relevance: 


wise explains, the defendant’s alleged 
criminal conduct. Absent that scenario 
such evidence is inadmissible becauge 
the nexus between the conduct and the 
potential penalty is too tenuous. 

In this case, that nexus is not 
present. Kourtidias obviously did not 
attempt to entice Nicole into his vehi- 
cle because he was on parole or because 
he was trying to avoid the conse- 
quences of parole revocation. To the 
contrary, he acted criminally despite 
such status and the _ possible 
consequences. But such “irresistible 
` impulse” does not make the parole evi- 
dence admissible. ` 

The court based its decision on 

State v. Ingram, 204 Wis. 2d 177, 554 
N.W.2d 833, 835-36 (Ct. App. 1996) (in 
a prosecution for fleeing a traffic of- 
ficer, defendant’s parole agent was 
properly permitted to testify that 
defendant was a “high-risk parolee,” 
that he was not permitted to drink, 
and that he could be sent back to 
prison if he violated the terms of his 
parole; the evidence was relevant to 
both motive and intent because it 
tended to show why the defendant fled 
from traffic officers after an evening of 
drinking | and why he attempted to 
hastily exit a tavern several days later 
when police arrested him), 


DLS ais 


State v 16 WI 44, 
; 609 (2016) 
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404.712 Intent 


th 
How erson acted as he did?” © trier of fact to underg 


$ 404,719 
tand why 


` “intent” is defined in the criminal co 


rform an act or cause the r de a ! m 

iy example, intentional homicide reg Specified in vy 
gefendant’s conscious object to kill a h 
exception applies only where intent is an als 


being., The 
or is otherwise relevant (e.g., as proof of Remon of the offense 


Intent may be an issue in the cq 
genies that the act occurred or that hee 
defendant may offer the intent of a 


cree a a 


earlier sexually assaulted the victim 
was admissible to prove defendant’s 


motive to later bribe the victim into- 


dropping charges); Bailey vy, State, 65 
Wis. 2d 331, 222 N.W.2d 871 (1974) 
(enticement of a child was relevant as 
a motive to later murder the child); 
State v. LaBine, 198 Wis. 2d 291, 542 
N.W.2d 797, 801 (Ct. App. 1995) (evi- 
dence that defendant had stolen his 
stepmother’s truck about one month 
before he shot and killed her was rele- 
vant to show motive as well as intent, 
and rebutted the defendant’s assertion 
that he had mistakenly shot her). 
"See generally, Wright and Miller 
et al., Federal Practice and Procedure, 
Evidence § 5240 (2d ed.) (“presumably 
‘motive’ is used in the generally ac- 
cepted sense of an emotion or state of 
mind that prompts a person to act in a 
rticular way; an incentive for certain 
volitional activity.”). a 
'Sectiox 4 4,712] Ve 
„ ‘Wis. Stats, § 939.23, See also 
Hammer & Donohoo, Substantive 
- Law in Wisconsin, 
T AN, 
State y, Sullivan, 216 Wis. 
76 N.W.2d 30, 38 n.14 (1998) 


ntity).? 
n where the defend 
was involved.’ Inidéed, o 
victim or third party as 


claimed she was raped at knifepoint 


and the defense argued that the event 
was a “dope date” during which the 
victim exchanged sex for drugs; held 
that defendant’s acts of sexually as- 
saulting two other women at knife- 
point in the mid-1980s was not admis- 
sible to prove intent because “intent” 
was not an element of the sexual as- 
sault counts); State v. Anderson, 230 
Wis. 2d 121, 600 N.W.2d 913 (Ct. App. 
1999) (in a prosecution for murdering 
a women, the trial court properly 
admitted evidence of a prior sexual as- 
sault “for the purpose of putting An- 
derson’s alleged statement that ‘a dead 
bitch can’t say anything’ into the con- 
text of Anderson’s past experience”). 
See Wright and Miller et al., 
Federal Practice and Procedure, 


) vF i 
, 788, 74 Fed. R. Evid. Serv: 93 à 
Ls 2007) (in prosecution for posses 
sion with ; 
im that he was an in 
pee who was in the wrong place 
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§ 404.712 
' 4 t, as with all relevancy determing. 
St ite aie. roponent ngra, vt a the State) 
tions, it ta "theory of admissibility. Where a ent” is Ap element 
arte on the state must prove it beyond a reasona le doubt, 
of the Seavert stipulates to the element of intent, that issue is 
If the à of. any further evidence 1s Pet ptf on flit Point, 
The aeate may elect, however, to offer eyi irrt intent aé 
circumstantial evidence that the defendant hig d the crimi. 
nal act itself, For example, the defendant may pa involv 
in a vicious murder where it is clear that whoever killed the 
of deliberately terminating a hu- 


icti ith the purpose uni 
soon tie ividetioe that the defendant hated the victim and had 


im may be relevant to show an intent to kill that 
Seasonal MANS, and which would also be relevant to 
show the defendant’s identity as the killer, 

Inferences from the other act to intent may be drawn in a vari- 
ety of ways. Where it is dependent upon the doctrine of chances, 
the proponent must show a substantial similarity between the 
other act and the charged offense.” But similarity is not always 
required to prove intent. Dissimilar acts may give rise to infer- 


submitting evidence on intent even 
though the defense theory was that 
Hereford did not shoot Gurley.”). 
v. White, 2004 WI App 78, 
$ 17, 271 Wis. 2d 742, 680 N.W.2d 362 
(Ct. App. 2004) (reversible error oc- 
curred when the trial court refused to 
admit other acts of misconduct offered 
by the defense to show that the victim, 
a store clerk, contrived the alleged 
armed robbery as a way of stealing 
money from his employer), 
"See 


aie 


§ 404,702 (doctrine of 


State, 96 Wis. 2d 81, 291 N.W.2d 467 
(1980) (where the defendant was 
charged with possession of burglarious 
tools, evidence of defendant’s prior 
burglary convictions were probative of 
his intent to use the tools here for a 
burglary); State v. Spraggin, 77 Wis. 
2d 89, 97, 252 N.W.2d 94, 97 (1977) 
(“We are not persuaded that the pos- 
session of marijuana is probative of 
intentionally aiding and abetting the 
delivery of heroin.”), = 
State v. Kimberly B., 2005 WI 
App 115, 1] 40-41, 283 Wis. 2d 731, 
699 N.W.2d 641 (Ct, App. 2005) (up- 
holding defendant’s conviction for 
physically abusing a child and the 
ssion into evidence of other acts 
of child abuse to show intent and ab- 
tinny hat enn ane 
mony that , in an a 
tempt to Lancer Bierre svans re- 
ng Jas with force suf 
A ge Nahle an june 
iG require government interventol 
1 to show that Kimberly also 
i l Miaa sical injury to 
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iher officials had been called to inves: 
0 


rior occasions where Kim} 

tiga nysically harmed Jasmine, the 
o could reasonably infer that Kim- 
ju knew when her use of physical 


perly against Jasmine was an ufirea. 


sonable and excessive form of punish. , l 


t. .» The probative value of 9 

S evidence depends on its AAAA 
in time, place, and circumstance to the 
crime. As explained, the other 
acts evidence was highly relevant to 
rove that Kimberly intentionally 
caused bodily harm to Jasmine and to 
disprove Kimberly’s defense of reason. 
able discipline. Here, although the 
other acts episodes were several years 
rt, the episodes involved the same 
child, similar injuries and similar 
claims of parental discipline for simi- 
lar types of purported child misbehav- 
ior, and each required some form of 
government intervention. Moreover, 
the trial court minimized any risk of 
unfair prejudice to Kimberly by its 
jury instructions, The court instructed 
the jurors four separate times—before 
each of the three other acts witnesses 
testified and again in its final instruc- 
tions—that they could not consider the 
other acts evidence to conclude that 
Kimberly was of bad character or had 
acted in conformity therewith to com- 
mit the charged crime. Such caution- 
ary instructions ‘eliminate or mini- 
Mize the potential for unfair 
Prejudice,’”) (citations omitted) (em- 
is added); State v. Volk, 2002 WI 
App 274, 9] 19, 24, 258 Wis. 2d 584, 
654 N.W.2d 24 (Ct, App. 2002) (in an 
vated battery prosecution, other 
were properly admitted to show 
s intent to harm and ab- 
*enee of mistake or accident: “the 
‘tereations described by Love were 
miler in that Volk had been drink- 
ing, the violence was perpetrated 
deinst a domestic partner and Volk 1 

Pye involved strikes to the hea 
Ar a ; State v, Koeppen, 14 
pap 121, 237 Wis; 2d 418, 433, 61i 

©’ 530. (Ct, App. 2000) (“In bo 

j 


ii HaROTHG iori 


,_ For cases finding 

evidence irrelevant modes pide 
V, Ba » SEE State 
Wis. 24 pea 002 WI App 198, 4 40, 257 
2002) at 651 N.W.2d 12 (Ct. App. 
piri ence that the defendant 

ad burglarized the home of the same 
victim six years earlier at the age of 
13 was not relevant to show his 
intent to steal: “if other act evidence is 
probative of nothing more than the 
defendant’s propensity to act a certain 
way, the evidence is not admissible”) 
(quoting the treatise at § 404.6); 
State v. Meehan, 2001 WI App 119, 
TT 8-17, 244 Wis. 2d 121, 630 N.W.2d 
722 (Ct. App. 2001) (reversing defen- 
dant’s convictions for grabbing a 14- 
year-old boy’s penis in a health club 
steam room; held that the trial court 
abused its discretion when it admitted 
evidence of his 1992 conviction for 
entering a home and fondling a 23- 
year-old man as he slept, as proof of 
defendant’s motive, intent, and plan: 
the acts were “substantially dissimi- 
lar’——“[t]he other act occurred in a 
private bedroom following an illegal 
entry, in the middle of the night, w 


the victim was sleeping”). 


êState v. Salinas, 2016 w 44 


369 Wis. 2d 9, 879 N.W.2d pigeon 


ing joinder of sexu 
(upholdings intimidation ohanga: 


Bailey V: State, 66 i Sen i- me pen 
ticement charge with a our en 
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tive of intent may h 
short, the evidence ma 
the charged offense. 


$ 404.718 Knowledge 

The intent exception (a 
the use of other acts to 8 
tive awareness that some 


ed 


probative of intent). 
See also State v. Ingram, 204 

Wis. 2d 177, 554 N.W.2d 833, 835-36 
(Ct. App. 1996) Gn a prosecution for 
fleeing a traffic officer, defendant s pa- 
role agent was properly permitted to 
testify that defendant was a “high-risk 

arolee,” that he was not permitted to 
drink, and that he could be set back to 
prison if he violated the terms of his 
parole; the evidence was relevant to 
both motive and intent because it 
tended to show why the defendant fled 
from traffic officers after an evening o 
drinking and why he attempted to 
hastily exit a tavern several days later 
when police arrested him); State v. 
LaBine, 198 Wis. 2d 291, 542 N.W.2d 
797, 801 (Ct. App. 1995) (evidence that 
defendant had stolen his stepmother’s 
truck about one month before he shot 
and killed her was relevant to show 
that motive as well as intent, and 
rebutted his assertion that he had 
mistakenly shot her); State v. Hereford, 
195 Wis. 2d 1054, 537 N.W.2d 62, 67 
(Ct. App. 1995) (testimony that defen- 
dant had a gun in his car three weeks 
before the shooting that was similar to 
the murder weapon was probative of 
intent where the defendant stated, 
“Pm going to get my shit” and leaned 
into his car shortly before the shoot- 
ing); State v. Bergeron, 162 Wis, 2d 
521, 470 N.W.2d 322, 325 (Ct. App. 
1991) (defendant’s use of an alias 
manifested his intent to cover up his 
participation in the sexual assault), 

7E.g., Barrera v, State, 99 Wis, 

2d 269, 280, 298 N,W.2d 820, 825 (1980) 
(“The record clearly demonstrates that 
the evidence objected to passes the 
first prong of the Whitty test and was 
properly admissible under (Wis, Stats, 
§ 904,.04(2)], as it is probative of intent, 
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ave occurred afte 
y be relevant reg 
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r the event at issue,’ Į 
ardless of its similarity re 


d several others) often overlaps With 
how knowledge.” Knowledge is a subjec. 
thing is true, or 18 believed to be true, 


the distinguishing element of the 
crime of first degree murder from 
other degrees of manslaughter. The 
Missouri slaying occurred only 19 
hours after the shooting of Mrs. Bus- 
sie in Beaver Dam and the defendant 
used the same modus operandi, i.e., 
the same shotgun, the victims were 
females and alone and Barrera ini- 
tially concealed the weapon under his 
coat. Thus, the evidence of the shoot- 
ing in Missouri was relevant to show 
that both slayings sprang from like 
mental conditions.”) (emphasis origi- 
nal); State v. Roberson, 157 Wis. 2d 
447, 459 N.W.2d 611, 613 (Ct. App. 
1990) (“It is the multiplication of crim- 
inal occurrences, not their timing, that 
is important—provided that the time 
is not so distant as to be accountable 
on the theory of chance acquisition. 
[citation omitted] Therefore, it is im- 
material whether the other acts oc- 
curred before or after the charged 
event.”); State v. Pence, 150 Wis. 2d 
759, 442 N.W.2d 540, 544 (Ct. App. 
1989) (where defendant was convicted 
of delivering controlled substances and 
relied upon an entrapment defense, 
the trial court committed reversible 
error by excluding evidence that defen- 
dant refused on two occasions after the 
alleged offense to sell drugs). 
[Section 404.713] 
‘State v. Roberson, 157 Wis. 2d 
447, 459 N.W.2d 611 (Ct. App. 1990) 
(holding that acts used to show “knowl- 
edge” must have preceded the events 
at issue), = > . i 
b r are also Dalka v. vtanan ae 
en nD 4 vy 2012 WIA 22, 

54-60, 389 Wis. 2d 361, 811 N.W.2d 
834 (Ct, App, 2012) (FELA action 
brought by an injured employee W20 
alleged that the railroad had failed to 


poe AND Its Limrts 
“1 


“awareness” required of know] 
the ~ purpose that defines intent, For 


jacke 


feul 


ponnu 

rotect him from foreseeable harm by 
trespassers, here a drunk driver in a 
stolen car who drove into the rail yard; 
noting that FELA harbors a “relaxed 
reliability standard” that has been 
colorfully described as requiring evi- 
dence no more substantial “ ‘than 
pigeon bone broth, ” held that other 
act evidence involving “prior non- 
violent trespass” was properly intro- 
duced to show the railroad was on no- 
tice of its trespasser problem despite 
the dissimilarities between this inci- 
dent and the other acts.). 


2state v. Carter, 2010 WI App 37, 
99 33, 35, 324 Wis. 2d 208, 781 N.W.2d 
527 (Ct. App. 2010) (in the context of 
an ineffective assistance of counsel 
challenge, the court held that testi- 
mony that the defendant “was known 
to carry firearms” was properly admit- 


ted to prove charges that he commit- 


ted the crime of being a felon in pos- 
session of a firearm; the State offered 


Bs fis 


this reputation evidence to prove the 
State of mind of one of its witnesses, 
i believed a “click” 
in the defendant’s 
State v, Anderson, 176 


4.04, ) because the evidence was 
l not to show that the defendant 


“drug dealer,” but only to estab- 


gcl0 requires proof that the defendant Hijira dr a apical bur 
P her with the conscious object (intent) + 
0 a also prove that the defendant was 
mr ed the owner's consent to enter, 

ing what another human being « 4 
t at best. Absent an express Pr ry 
onent must resort to circumstantial evid 
Py to other acts.” As in the case of intent wh 
the other acts to show knowledge depends u 
hances there must be shown a sub 


the charged and uncharged events.’ Similarity is not required 


§ 404.713 


edge is distinct from the co 
T- 


ered 4 buildin 
of an. 
4 Steal, but the Stats 
ware (knew) that he 


or believed ig di 

of knowledge, the 
ence and occasion- 
ere the relevancy of 
S upon the doctrine of 
stantial similarity between 


lish defendant’s ability to identify the 
substance in question as marijuana); 
State v. Bedker, 149 Wis. 2d 257, 440 
N.W.2d 802 (Ct. App. 1989) (items 
found in defendant’s purse at the time 
of her arrest were probative of prior 
drug dealing and hence admissible to 
show that she had knowingly delivered 
a controlled substance to an under- 
cover officer). 


`The doctrine of chance is dis- 
cussed above in the text. See especially 
State v. Evers, 139 Wis. 2d 424, 440-41, 
407 N.W.2d 256, 263-64 (1987) (cita- 
tions omitted). 
Wigmore explains the theory under 
which prior acts are admissible to show 
a defendant’s knowledge: 
“When fact X is used to show a per- 
son’s knowledge of fact A, it is as- 
sumed (a) that through fact X there 
probably was received an impression 
by the person; and (b) that this im- 
pression would probably result in no- 
tice of warning of fact A.” 2 Wigmore, 
Evidence, sec. 301 (Chadbourn ed. 


1979). © 
The rationale which permits the 


admission of this type of evidence is 
that: 


e mus y 
knowledge in question. 


For example: j 
\ wledge of the stolen . 
RLA Is K a of iron is to be shown 
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§ 404.713 
oy does not turn upon the doctrine 
however, where relevancy and intent are often intertwined onl 


chances. Motive, know OnB i are very different in character fro 


w 
may involve other aor instance, proof that the defendant sexy. 


anged offense. ae i 
E victim may be essential in a bribery prosecy. 
tion to prove that the defendant was aware that the person of. 


fered money was the victim of the earlier crime.° 


§ 404.714 “MeMorris evidence” 

In cases implicating self-defense, a defendant may introduce 
evidence that he or she feared the victim based on the knowledge 
or belief that the victim had committed prior acts of violence, and 
thus was a person to be feared. This form of proof has come be 
known as “McMorris evidence,” named for the progenitor case. It 
is extensively discussed at § 404.502. 


§ 404.715 Opportunity ) 

The case law as well as Wis Stats. § 904.04(2) permits the 
introduction of other act evidence to show a person’s “opportunity” 
to engage in certain conduct. “Opportunity” is a broad term (like 
most of the “other” uses mentioned in § 904.04(2)); proof of op- 
portunity may be relevant to place the person at the scene of the 


and the fact is offered that he has Practice and Procedure, Evidence 
also eocaives! and poeseaped a pilen § 5245 (2d ed.) (“Because of the vary- 
bicycle, then our inference must as- ing ways in which other crimes, 


sume (a) that A’s receipt of the bi- i i 
cycle was under such circumstances Wrongs, or acts can prove knowledge, 


as to suggest its vendor or pledgor to it is not possible to specify the requi- 
be a ihiel, R as to rengit ina recla- site similarity between the charged 
mation by the owner and a warning _— crime and the other incident. Where 
to the defendant; so that (b) when _— the issue is whether the defendant 


the bar of a 
ibo ane cea cates A knew that the weed growing in his 


gor, the circumstances were such backyard was marijuana, evidence of 

that the former transaction would _— prior possession of cocaine or stolen 

gud as that this bar of property would have little probative 
i Prane wiola iiv vi sdore value. But in other cases, knowledge 
bultad in p Veg ar Bl tg can be shown by crimes of quite dis- 
fave the state of kuvwied, Similar nature, To take a dramatic 


that he fagi herda 1m thevohariea> OA sp ta ndants’ knowledge that 
sat E ai fat ato agian fo 
-_ ‘State v. Doss, 2008 WI 93, q 76, Car can. Aea A that 


313 Wig 2867064 NIN a 150 (a 8) araa ‘the owner.”) (notes 
evidence of pending civil actions relat- See State v. Salinas, 2016 WI 


ing to assessed income tax and for a aa aoaaa 2d 9, 879 Mamaa oe 
ruat a (upholding cof seguat n 

ar sea VA piaeanaant, sault Analiariacene amnimiaation 

uding reap i wingly charges); State v. Bettinger, 100 Wie. 
she was not 246 4 SOON Wiad 605 (1080; cpa 

əd on other grounds, > 

al., Federal 2d 691, 805 N,W.2d 67 (198D. 
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and ye” 1.0 theory of relevance, the other Try out an act, Depend- 
"om i a fanton actually committed an act tai to Andy to show 
Eu th alt) or had the ability (capacity) to carry out a duty Nira 
is wo 80 (eg papaa care for one’s children)? Tt ig iied rat 

pe proponent to show the relevance of the “opportunity” o podha 


716 Absence of mistake or accident 


§ other acts offered to show an absence 


of mistake or accident 


ace 3 Gi r ? $ . 
sty | often implicated in the cases discussing the intent an - 
pat dge exceptions.’ Often the relevancy of such evidence “het Oe 
be : i 
It i on 404.715] 
e 918, 926-27 (1999) (in a prosecution 


tMcCormick on Evidence § 190 
(ith ed.) (“unusual skills or abilities”). 


he - *See State v. Hunt, 2003 WI 81, 
y j 60, 263 Wis. 2d 1, 666 N.W.2d 771 
ke (2008) (other acts relevant to defen- 
p- í dant’s “opportunity and motive” for 
he . sexually assaulting @ minor). 

f = See also In re Termination of 
Parental Rights to Teyon D:, 2002 WI 
App 818, 259 Wis. 2d 429, 655 N.W.2d 
752 (Ct. App. 2002) (“Further, even 
were we to accept Quinsanna’s charac- 
terization of the evidence of her crimi- 


under [Wis. Stats. § 904.04(2)], the ev- 
idence still would have been. admis- 
sible because the statute ‘does not 
exclude the evidence when offered for 
other purposes, such as proof of mo- 
live, opportunity, intent, preparation, 
plan, knowledge, identity, or absence 
of mistake or accident.’ [Wis, Stats. 
$904,04(2)], Here, the evidence was 

tor ses’ including 


RE SBSIVBPsSAeRsssesaus 


£i fa ipsi 
9 j 14 61 
Sr Oh, od 
n (2008) 
Bs er aa 
n j 

n ident or 


nal history as ‘other-acts’ evidence . 


involving forged prescriptions, the 
trial court properly admitted other act 
eyidence that encompassed both a` 
prior conviction as well as uncharged 
offenses of a similar nature in order to 
prove the absence of mistake or ac- 
cident). "a 

See also State v. Kimberly B., 
2005 WI App 115, {J 40-41, 283 Wis. 
2d 731, 699 N.W.2d 641 (Ct. App. 2005) 
(upholding defendant’s conviction for 
physically abusing a child and the 


admission into evidence of other acts © 


of child abuse to show intent and ab- 
sence of mistake or accident); In re 
Termination of Parental Rights to 
Teyon D., 2002 WI App 318, 259 Wis. 
2d 429, 655 N.W.2d 752 (Ct. App. 2002) 
(“Further, even were we to accept 
Quinsanna’s characterization of the 
evidence of her criminal history as 
‘other-acts’ evidence under [Wis. Stats. 
§ 904.04(2)], the evidence still would 
have been admissible . . . Here, the 
evidence was offered for ‘other pur- 
poses’ heres proof of Guinean? 
‘opportunity’ to assume parental re 
sponsibility for Keyon and Teyon, bc 
‘intent’ to do so, and the ‘absence, 0 


a 0.”); State v. Volk, 
her from doing 50 oie A 1 968 Wis. 


2d 584, 654 N.W.2d 24 (Ct. App. ) 
(in an aggravated battery lag cue 
other aia WON PPN admitted 
ndant’s intent to aMn 
ppan 4 of es or Ae ine 
1 escri i K? 
oheak at Volk had been drink 
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gsue usually arises where the 


imed accident or mistake ag 
and the prosecution attempts to 


AA ee See 


LEG t: 


t bears the burden of demonstrating the 


relevancy 0 7 in 
though absence of mis í 
with the issue of intent, logically 1 


ing recklessness or neg 


ing, the violence was perpetrated 
against a domestic partner and Volk’s 
actions involved strikes to the head 
and choking”); State v. Bustamante, 
201 Wis. 2d 562, 549 N.W.2d 746, 
750-51 (Ct. App. 1996) (defendant was 
convicted for murdering his young 80N; 
held that the State was properly al- 
lowed to present evidence that the 
baby daughter of a woman he was liv- 
ing with had suffered severe injuries 
and that witnesses heard him say, “Tm 
going to kill this fucking baby” as well 
as similar statements; these “other 
acts” were admissible to negate state- 
ments made by the defendant to the 
police that suggested that the defen- 
dant had accidentally caused his son’s 
injuries). 

*See § 404.702 (doctrine of 
chances). See especially, State v. Evers, 
139 Wis. 2d 424, 437, 407 N.W.2d 256, 
262 (1987) (discussing the doctrine of 
chances). 


5f.g., Simpson v. State, 83 Wis. 
2d 494, 513, 266 N.W.2d 270, 278 (1978) 
(defendant’s prior threat to kill the 
victim was admissible where defen- 
dant claimed the shooting was ac- 
cidental, his relationship with the 
victim normal, and that the victim pre- 
cipitated the struggle: “McCormick in 
his treatise on Evidence notes that 


element of knowledge or intent, such 
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ligence, whe 


rove the absence of mistake.’ AJ. 
ke or accident is most frequently paired 


t also extends to cases involy. 
ther civil or criminal’ 


(1977) (same scenario); State y, 
Johnson, 74 Wis. 2d 26, 41, 245 N.W.2q 
687, 693 (1976) (where defendant wag 
charged with willfully failing to with. 
hold certain taxes, evidence that three 
other corporations run by the defen- 
dant had suffered similar lapses in the 
past was relevant to willfulness, 
knowledge and to negate the possibil- 
ity that this lapse was the result of ac- 
cident or mistake). 

The exact nature of the accident 
claimed may affect admissibility of the 
other act evidence. See State v. Carta- 
gena, 99 Wis. 2d 657, 299 N.W.2d 872 
(1981) (in an attempted murder prose- 
cution in which the defendant claimed 
that the gun went off because it was 
struck by someone else; evidence of a 
prior shooting was inadmissible to 
rebut a claim of accident). 

‘State v, Sullivan, 216 Wis. 2d 
768, 576 N.W.2d 30, 38-39 (1998) 
(where the defendant was charged 
with battering a woman with whom 
he had been “romantically” involved, 
the State offered other act evidence 
that two years earlier the defendant 
had verbally assaulted his ex-wife in 
order to rebut an “accident” defense; 
held that the evidence was insuf- 
ficiently similar to even pass muster 
as “relevant” under Wis. Stats. 
§ 904.01; in particular, the court was 
troubled by the disparity between the 
physical abuse involving the charged 
incident and the verbal abuse that 
aren the other act evidence): 


ates Obristianson v. Associ- 
716 gover Win ke ia T3 N.W.2d 
damages resul : 
af automobile edometer ‘statement 


See RAR » h 
„App. 1978) (suit for treble 
Aue. Wit falsification of 
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ance that three 
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ir lapses in the 
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æ the possibil- 
he result of ac- 


38-39 (1998) 
was charged 
a with whom 
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act evidence 
he defendant 
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> was ineuf- 
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A. ho d f 
$ 40 criminals exhibit a di of Operatic 
gome out various crimes, Prnctive met n) 
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hod of operation in 


method of operation must be pe liy admissibility "Rat er 


one does not, however, lead to mist fa distinctive Uo 
a 
è 


lan, or identity. The 


0 
show d 
unusua 


Probative 0 


i i issues such 
intent, Aoey will vary with the requisite distinctiveness of (rS 
ethod The doctrine of chan Ue ie for which ess of the 
efendant’s identity as the 


] characteristics of the 


l eyi 
8 often implicated,’ If m 


criminal actor based upon the 


. nature-like quality in both the härga Mia cases demand 4 


A striking, uniquely similar resemblance ig 


where defendant claimed “mistake,” 
trial court properly exercised its dis- 
cretion in admitting evidence of an- 


the same date). 
[Section 404.717] 

‘ISee § 404.702 (doctrine of 
chances). 
*R.g., State v. Gray, 225 Wis. 2d 

39, 590 N.W.2d 918, 926-27 (1999) (in 
a prosecution involving forged pre- 
scriptions, the trial court properly 
admitted other act evidence that en- 
compassed both a prior conviction as 
well as uncharged offenses of a similar 
nature in order to prove the defen- 
dant’s identity); State v. Speer, 176 
Wis. 2d 1101, 501 N.W.2d 429, 434 
(1998) (defendant convicted of bur- 
glary; trial court acted within its 
discretion in admitting evidence that 
: Be selbodant had been convicted in 
California for a similar daytime bur- 
- glary of a home that had a “For Sale 
- sign in front of it; the other act evi- 
e was relevant to the defendant's 
ty); State v, Fishnick, 127 Wis. 
, 378 N.W.2d 272, 280-81 
here other-acts evidence 18 
en es, similarities 
‘other act’ and 
the defendant is 
itted] Similari- 


he pr 
i a be established, 


uncharged events? 
necessary because 


for example, where there is a discern- 

able method of operation from one act 

to the next, [citation omitted] or where 

the other act and the crime charged 

and their surrounding circumstances 

are so similar that the incidents and 

circumstances bear the imprint of the 

defendant, [citation omitted] In order 

for other-acts evidence to be admitted 

for purposes of identity, there should 
be such a concurrence of common 
features and so many points of similar- 
ity between the other acts and the 
crime charged that it can reasonably 
be said that the other acts and the pre- 
sent act constitute the imprint of the 
defendant.”); Barrera v. State, 99 Wis. 
2d 269, 298 N.W.2d 820 (1980) (two 
slayings occurring within a 12-hour 
period where the same shotgun was 
used, both victims were females and 
alone and the defendant initially con- 
cealed the shotgun under his coat were 
probative of intent and rebutted claim 
of accidental shooting); State v. Hall, 
103 Wis. 2d 125, 307 N.W.2d 289 (1981) 
(defendant’s participation in a number 
of armed rohberisg which eal 1e, 
sembled one another were pranan i o. 
his intent, scheme, plan sirra à 
Francis v. State, 86 Wis, 2d > 
N.W.2d 310 he incidents “similar 
days apart | N se 6 W, 2 Ta 
250 N,W.2d imilar to charged offense 


sufficiently s R 
just ; anoa 
saute oa 
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§ 404.717 


the theory of admissibi 
n (or a small 


a only one perso Al 

ki behavior. (See the discussion 0 
DA method of operation is offere 

— other mental state, somew 

bes the degree is ultimately incalculable. 
ES v. State, 70 Wis, 24,807, 813, 235 
a. N W.2d 534, 587 (1975) (where, defen- 
ia dant was charged with rape and rob- 
cna bery, evidence that on another occa- 
D sion he told a 15-year-old girl that he © 
£ was going to rape her because she was 


pee a virgin was admissible as proof of 
S identity—a “compulsion to verbalize 
his interest in virgins”—since the 
defendant stopped the act of inter- 
course with the victim when he be- 
lieved she was not a virgin); Whitty v. 
State, 34 Wis. 2d 278, 149 N.W.2d 557 
(1967) (defendant who enticed young 
children with a “white rabbit” story). 
See also State v. Conner, 2009 
WI App 143, 9 28, 321 Wis, 2d 449, 775 
N.W.2d 105 (Ct. App. 2009), decision 
affd, 2011 WI 8, 331 Wis. 2d 352, 795 
N.W.2d 750 (2011) (as to a criminal 
damage charge, evidence of the man- 
ner by which defendant “keyed” ,an- 
other person’s vehicle, which included 
her “method of disguise,” was admis- 
sible to prove that she also keyed the 
victim’s vehicle in this case); State .v. 
Wagner, 191 Wis. 2d 322, 528 N.W.2d 
85, 88 (Ct. App. 1995) (held that other 
act evidence was sufficiently probative 
of identity in case involving sexual as- 
saults in laundromats), bot to 
30n the issue of identity, see State 
v. Kuntz, 160 Wis. 2d 722, 467 N.W.2d 
531 (1991), where defendant was con- 
victed of burglary, battery, arson ant 
murder when he burned his estrange 
wife’s mobile home and killed her 
daughter in the fire, The trial court 
admitted evidence that in 1971 defen» 
dant threatened to burn his first wife's 
home, and that in 1976 he became 
end la nd wife and burned 
! erty, the supreme ¢ 
stated: Ba ed hy his ourt 
To be admissible for the purpose of. 
identity, the corte ny ste RAR SR | 


248 


lity is based n t 
class of criminals) exhibits such 


f “Identity,” below.) Where the 
d to show the actor’s intent or some 
hat less similarity is required although 
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upon the assumption that 


3 For example, where a fam- 


have such a concurrence of common 
features and so many points of similar- 
ity with the crime charged that it “can 
reasonably be said that the other acts - 
and the present act constitute the 
imprint of the defendant.” The thresh- ` 
old measure for similarity with regard 

to identity is nearness of time, place, 
and circumstance’ of the other act to 

the crime alleged. Whether there is a 

concurrence of common features is gen- 

erally left to the sound discretion of the 
trial courts. 
The State identifies five features 
common to the circumstances of this 
arson and the other-acts about which 

Kuntz’s ex-wife testified. In each 

instance: 1) the marriage had appar- 

ently ended; 2) the wife had left the 

defendant; 3) the house or household 

goods of the wife were targeted for de- 

struction by Kuntz; 4) Kuntz used or 

threatened to use fire as the means of 

attack; and 5) the victim was the es- 
- tranged wife. 

_ Given these multiple points of con- 
gruence, the circuit court had a rational 
basis for concluding that the other-acts 
` evidence was relevant to the issue of 

identity in view of the similarities in 
the conduct of the defendant in each 
instance. As.the State noted, the cir- 
cumstances in each case were strik- 
ingly similar, The threat 


ing] to use fire 
that was made in each case is a very 
unusual threat to make,  —— 
467 N.W.2d at 540-42 (citations omit- 
ted) (emphasis added), 
_ For a case illustrating method 
of operation evidence to prove the 
defendant’s mental state, see State Y 
Hall, A Bik 2d 125, 307 N.W.2d 289 
(1981) (defendant’s participation ìn A 
number of armed robberies which 
closely resembled one another were 


probative intent, scheme, plan 
oo 

sop ann AEA 
N.W.2d 514 (Gt. App. 2006) (reversible 
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vis, 2006 WI 
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i) (reversible 
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s from a funeral to find their h 
ily Te o odds that a suspect, standing Naas the burglarized, what 
are” ar of the home, just happened to be “inr o Ca Property at 


-i the time where it turns out that t 
pas tions for burglarizing the homes of p 


i or wakes?“ 
404.718 Identity 


gentity is frequently established through 
É a Banen ey ind of operation, or PEN Jer 
on above). Identity may also be establish 
ial paths which do not depend for their leuat wee 


giscussi 


inferen 


he ‘suspect has prior 


it the person 
andi (see the 


similarity between the charged and uncharged events,’ Th 
rior act giving rise to a motive may be probative of pe ip 
well as intent, regardless of its similarity to the charged offense 


eee 
error occurred where the trial court 
joined burglary and receiving stolen 
perty counts with an armed rob- 
count; the “modus operandi” dif- 
fered for the armed robbery and there 
was no “common scheme” between the 
armed robbery charge and the burglar- 
ies that justified either joinder or the 
armed robbery’s introduction as “other 
act” evidence); State v. Ziebart, 2003 
WI App 258, {f 24-27, 268 Wis. 2d 
468, 673 N.W.2d 369 (Ct. App. 2003) 
(where State charged defendant with 
sexually assaulting a woman (Mary), 
whom he berated as a “crack whore,” 
etc, it introduced other act evidence 
involving a similar assault against a 
man (Daryl) on the theory that both 
offenses reflected the same “modus op- 
erandi” namely, “Ziebert’s vigilante- 
like,» ) determination to gel with 
{ack whores,’ in Mary’s assault, an 
drug addicts,’ in Daryl’s”; on appeal, 
defendant claimed ineffective assis- 


we 


nce of counsel based on trial coun- 
fS failure to object to an overly broad 
‘nstruction” regarding the consent is- 
they the probative value of the 
| evidence; the court of appeals 
y “troubled” by the instruc- 
ound it harmless because 
tructions properly informed 
BAL evicenes of the other ar 

tered to establish Mary’s 


v, Rutchik, 116 Wis. 


2d 61, 341 N.W.2d 639 (1984) (discuss- 
ing burglar with the distinct modus 
operandi of striking during wakes and 
funerals). 


[Section 404.718] 


‘State v. Amos, 153 Wis. 2d 257, 
450 N.W.2d 503, 509 (Ct. App. 1989) 
(*. .. evidence of an attempt to sub- 
orn perjury tended to show in some 
degree a consciousness of guilt, even 
though the stipulation stated Amos’s 
protestations of innocence. The evi- 
dence identified him as the perpetra- 
tor of the burglary.”). 


` Bailey v. State, 65 Wis. 2d 331, 
922 N.W.2d 871 (1974) (defendant’s at- 
tempt to entice a child was probative 
of his identity as the murderer of an- 
other child, since it happened near to 
the time and place that the defendant 
enticed the murder victim). 

Wright and Miller et al., Federa 
Practice and Procedure, Evidence 
§ 5246 (2d ed.) “Often, however, the 
inference from the other act to i ty 
may involve an intermediate eee 
to motive, plan, knowledge, 9 or + Oe 
portunity and many Chad shy 
ing with, evidence of other crimes he 
fered for this purpose an deed, Mo- 
under theae exoi oaiiy is usually 
Cornie fno of these, intermedia 
fnferences:”) 
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i on, evidence that t 
in a prosecution for ars he 
For exam P y iegruntled employee, Was fired for theft may hg 


robative of his identity as the arsonist despite the dissimilar 


isti e offenses (theft/arson). 

nce i Ae a the theory of rel Pens turns on the 
similarity between the other act and the c mnie olene The 
supreme court has instructed that the admissi ility of other act 
evidence to prove identity should be cautiously approached: 

When other-acts evidence is admitted to show identity, courts 
f the danger that the jury will Gk ons accused 
on improper considerations such as a belief tagi ecause the 
defendant committed one bad act, he necessarily Faust eg the 
charged offense. The standards of probativeness arı relevancy are 


stricter when other-acts evidence is used to show identity because 


of the greater prejudice that usually accompanies such evidence.* 


Where the defendant introduces other acts by a third-party as 
proof of his (the defendant’s) innocence, the trial court should ap- 
ply the same approach.’ The supreme court has rejected a less 
demanding standard of proof: 

While we do not believe that the defendant must establish that 
the two crimes are the “imprint” or “signature” of the third party, 
we nevertheless conclude that sim: larities between the other act ey- 
idence and the charged crime must be shown. This is particularly 
true in a case such as this where the allegedly similar crime was 
committed by an unknown individual. 


In short, the admissibility of other acts to prove identity, 


3State v. Kuntz, 160 Wis. 2d 722, 
749, 467 N.W.2d 531 (1991) (citations 
omitted). See also State v. Rushing, 
197 Wis. 2d 631, 541 N.W.2d 155, 
161-62 (Ct. App. 1995) (defendant was 
convicted for having oral sex with a 
15-year-old boy; applying Kuntz, the 
court found reversible error in the 
admission of evidence that two weeks 


State v, Murphy, 188 Wis, 2d ACR RRA 


987 
offenses sufficiently prob of defen- 
dants identity in 1992 eharged offer: 


ses, applying Kuntz); State y, Hereford, 
198 Wis, 2d 104 87 (Wad 6, 67 


a sim- 


ilar gun in his ear three weeks b 
the murder 16 not vevidencs oF hie 
identity in that it does not relate the 
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type of unique actions by Hereford 
that would serve to identify him as the 
person who killed Gurley”). 

‘See § 404.719, below. 

State v. Scheidell, 227 Wis. 2d 
285, 595, N.W.2d 661, 667 (1999) (em- 
phasis original) (note omitted). See 
State v. Muckerheide, 2007 WI 5, 298 
Wis. 2d 553, 725 N.W.2d 930 (2007), 
where a defendant convicted of homi- 
cide by intoxicated. use of a motor V°: 
hicle unsuccessfully argued that be 
should have been permitted to intro 
duce other act evidence to the effect 
that the victim, a “nervous passenger 
bad. grabbed the steering wheel on 
ape 


the vic 


ed the relevancy test, chiefly for th 
sa relevancy test, chiefly 
igen i [the 
Wat aagy yee the wie! of 


fa 


VI 5, 298 
0 (2007), 
of homi- 


that this 
issibility 
fly for 
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wheel of 
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pm? 


d by the State 
per proffere te or the defi ; 
epettetep Sullivan analysis. The proponents burden to me 
step is to convince the trial judge that th urden in the 
> identity apart from its inevitable tend e other act is rel- 


evant an’s (bad) character. ency to also prove 


a i 
9 The “third-part 
g 40471 generally X 
en proffering a “third-party defens ” eke 
£ asserting that someone else committed tha aoe peer: 
defendant. Although a third-party defense may be as PrP or ihe 
ward as a claim of mistaken identity (e.g., the Sipe tfor- 
confused the defendant with someone else, as discussed inthe 
receding section), oftentimes the defense must rely on other- et 
evidence to raise a circumstantial inference that the third pait 
“ried out the crime. Yet if juries were to hear unfiltered avi 
dence of other crimes by other suspects who may have “possibly” 
committed this crime as well, the result would be untenable 
speculation. The prosecution’s burden of proving the defendant's 
guilt beyond a reasonable doubt would necessitate establishing 
the innocence of all other suspects. 

In State v. Denny’ and subsequent cases, Wisconsin law has 
adopted the “legitimate tendency” test for determining the admis- 
sibility of evidence that a third party committed the crime.” The 
defense must show not only that the third party had a motive 


> defense in criminal cases 


his father’s vehicle was dissimilar in N.W.2d 386 (Ct. App. 2003) (defen- 
several respects to the occasion in dant’s argument dismissed as a “non- 
which Braun allegedly grabbed the starter” because “the mere inability of 
wheel of Muckerheide’s vehicle. There a victim to identify the defendant as 
_ was no evidence that, on the prior oc- the perpetrator of a similar unch 
casion, Braun had been intoxicated or grime perforce takes the jury into the 
under the influence of drugs, but there pealm of conjecture and speculation”). 
was evidence that Braun had been ‘Rul 
drinking and doing cocaine prior to the [Section 404.7 19]. 
accident in Muckerheide’s vehicle. State v. Denny, 120 Wis. 2d 614, 
poah individual 357 N Whaat (Ct, App: 1984) 
en he/s 2 i l 3 WI 121, 
l State v. Knapp, 200 
f drugs and q 177-78, 265 Wis. 2 sve agree 
881 (2003), cert. grante™’, 542 U.S: 


; q ; 
g wheel on vacated on 0th arc Shays 


HA Mucker- 952, 124 S. t. 29 Denny; 
er asserted that Braun had (2004), construtag Staad 12 (Ct. 
tures toward the steering Wis, ad 614, 357 NN. adopted 
Aucke s vehicle prior to 1984) (“The general ay 2 iss is 

aot, i ou ang 0 p 
e evidence tending to 1. crime regard: 


asions prio j arty here i 
aun had allegedly done NEA excluded when Pathe third 
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with his father, a ection betwee! e 
ar EARE direct conne d crime. 

30 State v. Wright 2003 d the allege 

veer 694,673 party an 251 
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i it must also show a “qj 
and opportunity to commit the offense, it mu “dire cases 
ponneelion” ewes the crime and the reesei The dives we 50m 
connection” entails proof that the thir ‘ee y M as placed i, defenda 
such proximity to the crime as to show he moy ave been the ae ch. a 
guilty party.’ Although the evidence need not show the “guilt o¢ | wad dir 
a third party beyond a reasonable doubt, it must do more tha, | és ch a 
raise a “possible ground of suspicion. | t a i 2 e aly ery 
qq 177-78, 181, 265 Wis. 2d 278, 66g we 
né 


Denny court adopted the “legitimate 
tendency’ test gleaned from an early 
U.S. Supreme Court decision of Alexan- 
der v. U.S., 138 U.S. 353, 11 S. Ct. 350, 
34 L. Ed. 954 (1891). The legitimate 
tendency’ test asks 
mine whether the evidence offered is 
so remote in time, place, or circum- 
stance that a direct connection cannot 
be made between the third party and 
the crime itself. However, to show ‘le- 
te tendency’ a defendant is not 
required to prove the guilt of a third 
party beyond a reasonable doubt in or- 
der to have such evidence admitted in 
his defense. Conversely, ‘evidence that 
simply affords a possible ground of 
suspicion against another person 
should not be admissible’ either.”) 
(citations omitted), State v. Vollbrecht, 
2012 WI App 90, 1 25-33, 344 Wis: 2d 
69, 820 N.W.2d 443 (Ct. App. 2012) 
(held that the trial court properly 
granted defendant a new trial: based 
on evidence that a third-party had 
committed a strikingly similar brutal 
about six weeks after this one 
acent co ithi i 


this court to deter- 


“peen the guilty 
admissible.’ 


N.W.2d 881 (2003), cert. gra 
judgment vacated on other abana 


ae 


TUS. 952, 124 S; Ct. 2932, 159 1, 

Ed. 2d 835 (2004) (“Denny offers an il dir! ai 
lustration to exemplify what type of put C 
evidence could show @ ‘direct connec- The il 


tion’ to a degree of certainty required 


i 


py the legitimate tendency test. ‘By il- 

lustration, where it is shown that a Ta Alt 
third person not only had the motive ENF 
and opportunity to commit the crime use 0 
but also was placed in such proximity 


to show he may have 
party, the evidence is 
») (citations omitted), 
construing State v. Denny, 120 Wis. 2d 
614, 357 N.W.2d 12 (Ct. App. 1984) 
4ctate v. Knapp, 2003 WI 121, 


to the crime as 


cat 


4 178, 265 Wis. 2d 278, 666 N.W.2d 
381 (2003), cert. granted, judgment 
ds, 542 US. 


L. Ed. 2d 835 
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Bike jective i 
cas eone other than the defendant com to blunt ij 
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eculatio 
at 80 e 
th adant bears the burden of Producing Sufficient evid 


rime, The 


satis : 4 
elming evidence” of guilt apai ‘| |, -Oreover, even 
agree thirds Spit against the defe 
“motive” is simply a “plausible reason” 

e need not be shown with substantial PETN ihe ofiange 

rtunity” element speaks to whether the third art : the 

ect actor or was otherwise complicit in “framing” ra a A t Ps 

ut differently, could the third party have committed the crime? 
The “direct connection” demands more than a simple “connection” 
petween the third party and crime; rather, it looks to the third 

s “perpetration” of the crime itself," 

Although the legitimate tendency test seems best suited to the 
use of other act evidence to place a third party at the scene of the 
offense, it controls all third-party defenses: case law applies it 
even when it is undisputed that the third party was at the scene 
of the crime. Thus, a third party’s “mere presence” at the scene of 
acrime may not necessarily establish the required “direct con- 
nection” or show “opportunity.” This follows, to repeat, because 
the connection must be to the “perpetration” of the crime, not just 
to the crime itself.’ Thus, in a murder case a defendant claimed 
that a third party, also present at the scene, killed the victim 
because she was pregnant with his child and he wanted to avoid 
child support. Despite the State’s concession that motive and op- 
portunity were sufficiently established, the supreme court held 


eee 


tantly, the evidence puts Brunner in 
Watertown in relative proximity to the 
where the homicide occurred 
and near the time of the murder, 
that upon that information, we hold 
an circuit court correctly deter- 
Bruges he evidence gstapiiahed 
nner’ a. 
nection to the ve, opportunity a 


isp y Knapp, 2008 WI 121 at J1 180, 


- "See State v, Wilson, 2015 

) , n, 2015 WI 48, 

i hs 62 Wis, 2d 198, 864 N.W.2d 
essed t A concurring opinion 


that Wilson reaffirms the 
ngs 
Which peeing à 


application” of Denny, 


three eAuires sufficient proof of all 
te Slements (Ziegler, J., concurring) 


i 


crate v. Wilson, at | 53 (empha- 
gis original). 

7State v. Wilson, at 1 69. 

®state v, Wilson, at 157, 1 63, 

State v. Wilson, at q 65-70, 


quoting the treatise. 
10State v. Wilson, at f 71 (empha- 
’ . ’ 1). 
gis origina . 


) „at 71 
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» (opportunity and diregi 9 nA 
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here was no direct con that Meri ly Proved tha 
ry hird} rty was the direct actor (the 5 aniy ameg 
the thi ae It is suggested that the t a -p : S connection 
ra a tration” of the crime be assesse ram y: pod to the 
rine Liabikty Wis. Stats. § 939.05. ae hart Dad aad there ig 
sufficient evidence to show that the third p JA flp rect a. 
tor, an aider and abettor, OF a conspirator volvement 
exculpates the defendant. ig with inviting speculation— 


The core concern, of course, arty committed the crime, 


gente that a third p f 
unded in Seine pron fis all the more daunting when it must 


lt while also establishing a third party's 


innocence. Yet the legitima $ 
Where other act seidence is used to place the third party at the 
scene of the crime. When it is un 
present at the scene, speculation 
the crime are adequately addressed through con 
(could a reasonable jury fnd that the third party committed the 
crime?) and Wis Stats. § 904.03. 
§ 404.720 The “greater latitude” rule and child sexual 
abuse 

For over a hundred years Wisconsin courts have permitted 
greater leeway in the prosecution’s use of other act evidence in 
child sexual abuse cases.’ The practice has metamorphosed into 
what is known as the “greater latitude rule,” which resembles 
more of an attitude (or mindset) than a “rule” as commonly 
understood. In State v. Davidson? the supreme court ended 
unwarranted speculation about the rule’s demise, holding that 
the greater latitude rule should be applied to the three-step Sul- 
livan test: ) 

We conclude that in sexual assault cases, especi i i 

assaults against children, the greater te see ciien ttt 

entire analysis of whether evidence of a defendant’s other crimes 


was properly admitted at trial. The effect of th i it 
the more liberal admission of other crimes in IEA Te S 
which the victim is a child.* ; 


The greater latitude rule thus applies to ‘sex-related crimes 


nection 


“State v. Wilson, at {9 83- Section 404.721 Bais ox 
ies ee ir a aca: N 404.7201 


third-party, present at the scene of the 1 W. 1036 (1899 ate, 85 Wis, 615, 5 
defendant; the allege et ee wy SANE Sa WI 91 
A My: e | GLITA v. Davids son, 2000 Te, 

| 236 Wis, 2d 587, 613 N.W.2d 606 
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avoid child care aean iih 1 ree AOI Hae ys 
ments), §State v; Davidson, 191, 
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4 cn E% A en exte ; 

oe ata child-like level because BrE h probe victims who 
Phe URTER PRE Evidence have been ante d 

me ill- efined varane of me greater latitude” mila pt A reflect 
arya. 04(2)(b). t is Cede 1 at § 404.402, This hery Wis Stats. 
$90 greater-latitude practices that arise from the lon’s focus ig 
4 is strongly pugeebten that any evidence offere din ay 
04.042) also conform with the common yo under 


; ; law doctrine 
e greater latitude rule is most often justifi bed 
ji to corroborate a young victim’s allepulton UPO kines 


eê Child sexual abuse prosecutions often 
“ajo? disabilities: they rely on a single Gites wits i id oe 
and whose allegations are frequently unsupported by Shivateal 
evidence. Other similar sex crimes by the defendant make it les 
ikely that the victim fantasized” the incident or misunadrctead 
an innocent act. Often its relevancy turns on the doctrine of 
chances: In light of the defendant’s other acts, what are the odds 
that the child is wrong about what happened in this case?’ 
Explaining the relevance of other sex crimes, the court observed: 
To a person of normal, social and moral sensibility, the idea of the 
sexual exploitation of the young is so repulsive that it’s almost 
impossible to believe that none but the most depraved and degener- 
ate would committ such an act. The average juror could well find it 
incomprehensible that one who stands before the court on trial 
could commit such an act. 


Obviously, this rationale bears more than a passing resem- 
blance to the forbidden use of the defendant's character as 
cireumstantial evidence of conduct; that is, the other crimes prove 
that the defendant is “depraved and degenerate,” and thus a 
person quite likely to commit an equally heinous and despicable 
act. Once the jury hears the other act evidence, it may well find 


Sa a ——_—__—_- + = e e — : 
e . tn. Noe ay Kipr Á 
reve a ee a 
Ad 3g 


at 151. 

“Davidson involved child sexual 
assault charges, The supreme court 
also applied the greater latitude rule 
ee v. Derango, 2000 WI 89, 236 
is. 2d 721, 613 N.W.2d 833 (2000) 
Seine modified on other grounds by, 
04 y Davison, 2003 WI 89, 263 Wis. 
the to 666 N.W.2d 1 (2003)) where 
Petree ‘was convicted of child 
child, wont and sexually exploiting a 

-5 no assault was alleged, 
„State v, Normington, 2008 WI 
Noad 19, 306 WE 2d’ 727, 744 

a: (Ct. App, 2007), 
gı ate v, Hurley, 2015 WI 839, 
181, 361 wis, 2d 529, 861 N.W.2d 174 


(2015) (defendant prosecuted for sexu- 
ally assaulting his young stepdaugh- 
ter; held that trial court properly 
admitted other act evidence to prove 
motive and method of operation involv- 
ing the defendant’s sexual assault of 
his own sister decades earlier when 
both were minors) (quoting the trea- 
tise about the “three major disabili» 
ties”), 
Tgee § 404.702 (doctrine of 


chances). 
$ ; ` 
State V Davidson, 049 ; St 
ting State V: Friedri¢ h 
A ja p Pia 898 N.W.2d 763; 7174 
(1987). 
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; hensible.” While concedin 
: less «i ncompre id ble otential to 

legations much yunavol a pow $ Prove 

that such r ene ; rt nevertheless permitted its use to 

the Serible propositions. | oria that deli 

; find any discernable criteri “« t neate a 

t is difficult “i atude rule” as auch; The greater latitude 

: b ‘more of an attitude toward the ri pes test 

rule” appears to be Ti with its own criteria, Dav son “permits 

re liberal admission of other crimes evidence Pty gt short 

stn admitting hs Sullivan" Yot Sul 
is set fo vi ; 

Ply eee iy portended EISA to a Ber exclusionary epi 

i “red flags” on appes’, st in 

that greeted other crimes an ee by the prosecution. Davi dabh 

: » mat, and clearl 

lowers the red flag, puts out the “welcome mat, | rly 

signals a more Soleeant: permissive embrace of this explosive 


evidence. The greater latitude cases remina S t 
child sexual abuse is a serious social problem, that prosecutions 
d proof problems, and that other act evi- 
dence is both keenly needed and usually expected by juries. The 
dangers presented by the propensity inference are thus evenly 
balanced by the need to corroborate young victims. whose horrific 
allegations might otherwise be doubted. In sum, the “greater 
latitude rule” advises trial judges to be receptive to the prosecu- 
tion’s proffer of other crimes evidence in child sexual abuse cases 
mt. cg of its potential for misuse. : 

or these reasons, the greater latitude rule is qualifie 
three-steps of the Sullivan analysis." TONER ADAIR y 
earlier case law “did not limit the greater latitude rule to a single 


i ’ TILI } 3 i yfr 
State v. Davidson, 613 N.W.2d (again Lae arbi 
L n, W. again) held that i 
at 142, Delia heavily draws from test is subject aT 
State v. Plymesser, 172 Wis. 2d 583, sis for other act proof. Therefore, if the 
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p02 WI App 145, 256 Wis. 2d 110, 647 


jefendant’s conviction for sexual as- 
sault and incest, the court upheld 
other act evidence involving defen- 
dant’s sexual abuse of his two adult 
daughters and the child of a former 
live-in girlfriend. 2002 WI 110, 73. 
first, the court found that the other 
acts were sufficiently similar to the 
charged offense in terms of the chil- 
dren's ages (ranging from five years 
through ten years) and involved a com- 
mon pattern: “a child within a familial 
or quasi-familial setting.” 2002 WI 
110, 117. Second, the other acts were 
not fatally remote just because some 
dated back to the late 1960s, particu- 
larly given the similarity of the sexual 
misconduct. 2002 WI 110, 9 22. Fi- 
ually, the defense failed to demon- 
sirate that the acts provoked a degree 
ility or revulsion that amounted 
wan abuse of discretion, 2002 WI 110, 
1123-27, 5 


í ; Weta, 
` “State v, Davidson, 2000 WI 91 
aig Dan aoii, 200 


| E&, State y. Hurley, 2015 WI 
yl 86, 74, 361 Wis, 2d 529, 861 
ma 194 (2015) (defendant prose- 
step an asanliing his young 
maigh syd ld that trial court 
to poy, Sumitted other act evidence 
toni j2tive and method of opera- 
i YO the defendant’s sexual 
“of his own sister decades ear- 

both were minors); State v; 
WI 81, 4 59, 263 Wis. 2d 
2d 771 (2008) (held that 
idence was admissible 


plies, it does not Overcome + 
other crimes evidence 
ai character, disposition, or crim} 


to esta 


under the 


“to show the Victim’s state of mi 
corroborate information exe ra 
the police, and to establish the cred- 
ibility of victims and witnesses in light 
of their recantations”); State v. Veach 
2002 WI 110, J 58, 255 Wis, 2d 390, 
648 N.W.2d 447 (2002) (the first ele- 
ment was met because, without dis- 
pute, the State offered the other acts 
for an “acceptable purpose,” namely, 
“to prove intent, motive, and absence 
of mistake or accident”); State v. 
Hammer, 2000 WI 92, 236 Wis. 2d 686, 
613 N.W.2d 629 (2000) (the defendant 
was convicted of sexually assaulting 
several adolescent minor boys while 
they slept in the home where he was 
visiting; the court upheld the introduc- 
tion of a prior offense that oecurred 
“five to seven years” earlier and which 
involved the defendant’s fondling of a 
20-year-old man while he slept; the 
prior act was admissible to prove the 
defendant’s method of operation and 
thus his identity as the criminal actor 
despite the differences in the victims 
ages); State v. Derango, 2000 WI 89, 
236 Wis, 2d 721, 613 N,W.2d 833 (2000) 
(holding modified on other grounds by, 
State v, Davison, 2003 WI 89, 263 Wis, 
2d 145, 666 N.W.2d 1 (2008)) (the 
defendant was convicted of ohig oge 
ticement and child sexual expla pas 
for offering a 15-year-old girl $ A dah, 
rform in a homentade Tern bedi 
“other acts” were 
allie home showig bee ‘anes 
partorming $ pe A tont and motive 
basta in’ their “striking similarity” to 
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re NW2d 631 (Ct. App. 2006) MTE 
defendant was convicted of sexually 
assaulting his younger female cousin 
beginning some ten years earlier when 
he was age 18 and she was about age 
8; reversible error occurred when the 
trial judge admitted testimony by an- 
other female cousin who testified to a 
sexual assault that occurred many 

earlier when the witness was 
age 5 and defendant only age 10; held 
that the other assault was too dissimi- 
lar to the charged offense to satisfy the 
second step of Sullivan: “Assuming the 
truthfulness of both Sasha and Janis 
for purposes of this analysis, we con- 
clude that a single assault, by one 
young child on another young child, 
eight years before repeated assaults 
by an adult on a different child who 
was three years older than the first 
victim, together with significant differ- 
ences in the nature and quality of the 
assaults, does not tend to make the 
latter frequent and more complex as- 
saults of Sasha more probable. Nor 
does such testimony make Sasha’s 


ime has any ten 
on. It wou 
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dency to prove or disproy 
jd seem, however, that the 


.. motive, plan and scheme, 
oie crime occurred 10 years a id 
when the defendant fondled A Six-Year. 
old girl who was getting a drink in the 
basement of a church. Despite the 
lapse of time (10 years) and the differ. 
ences in the victims ages, the places 
of assault and the manner of sexual 
touching, there were sufficient “strik. 
ing similarities” that justified the 
admissibility of the earlier crime, The 
victims were both “vulnerable,” the of. 
fenses occurred in “unlikely locations,” 
and he touched both victims’ vaginal 
area, Davidson, 613 N.W.2d at 1 60-61 
and J68. 

See State y. Veach, 2002 WI 110, 
255 Wis. 2d 390, 648 N.W.2d 447 
(2002), observing that the relevancy of 
the other acts under § 904.01 consists 
of two separate inquiries: (1) the other 
act, must relate to a “fact or proposi- 
tion of consequence to the determina- 
tion of the action,” and (2) it must have 
probative value, that is to say, “any 
tendency” to make the consequential 
proposition more or less likely. Review- 
ing the record, the court found that the 
State had satisfied the first prong of 
the relevancy analysis: _ 

We cannot conclude that the circuit 

court erroneously exercised its discre- 

tion in colosmining that the evidence 

_ in question related to a fact or proposi- 
onsequence, The circuit court 
determined that mistake or 

s a fact or proposition of 

on remarks by de- 

the facts of the 
that accident oF 
l . The 
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or latitude standard has its greate 


“ode rule in State v. 


ri nade 
age (9 and 7 years), relationship (his 
own daughter and a young girl whose 
mother was his “long-term live-in 
girlfriend”), circumstances (the vic- 
tims’ parents “were not present”), and 
the manner of touching. 2002 WI 110 
at J1 81-82. Yet there were also strik- 
ing dissimilarities, the court observing 
that the other act—the assault on his 
own daughter—was “much more intru- 
sive, aggressive, and egregious” than 
the charged offense. 2002 WI 110 at 
{ 83 (internal quotes and citation 
omitted). Moreover, the other act had 
occurred “a long period—11 years” 
before the charged offense. Nonethe- 
less, the other act was probative: 
We conclude, however, that the evi- 
dence obviously had at least some 
probative value. The other acts evi- 
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